PHGRE R > 142 > H 249 (2004)

EREEREe ok T B iR
—— WHARN AL EE N

=
B

H 1960 FALIZK » IBEZARHE AT (SUEEASEE ) CASHUR E U
HEAGREAE ik — » AR RERESIBR ARG % H L ek Ko
Jiik o BT ER IR B L T Tk RITEERERE o WAL [
RZaTE - HESRIR ? BERANS - HH L EGERICH SR 2 R #%
KA AT o BB R - #E DU IR R 3 RS AT RO BERE - > DA

FERPE A AR EREATEE o AT - RETS S ANE AR BRI A RR B
INREBE BAMTENE AT AT ERLIATRER - fefk - RS EE R Z[H]5E
FIEZA B8y QAR RKESEH SRR RES - BifEEEhER T ATIE
) HEELE > DRKEEMES "RCR ) (R - A T AR, 2

TAPIERR ) WML o ERLE RSB B SS TIRTTA -

Bl4EF © R EZERESM ~ GRS A RE B AH - AR
TPk AT B 48

HARHRBREH B EERRAABEERRRAIAREGEHEZR  AXERE
HEE B A -

EFPHTFERFET > RBAERRFTERRAMRFFEaE - 4
sylin.mt92g@nctu.edu.tw -

— 249 —



250 #EEetm 1E2#

Citeas: 1 Tech. L. Rev. 249 (2004)

L aw and Economics Special Report —
Proceeding Fair and Justice from Efficiency

San-Yuan Lin
Abstract

Economic analysis of law (or law and economics) has been deemed as one
of the most important methodologies for legal study since 1960. However, law
and economics are different subjects which focus on specific areas individually. It
would be an interesting and complicated issue to explore the relationship between
law and economics. In order to keep the main points of law and economics, a
lawyer should understand the history and basic theories of this subject. In this
special report, | would like to bring the brief history of law and economics and
the most important assumptions of economics that are rationality, self-interest and
the Coass theorem. In addition, | will introduce some critics, so called behavioral
economics, which may back up law and economics, but are not satisfied with the
“unreal” assumptions of economics. Those critics borrow some behavior theories
from psychology and sociology to amend the model of human behavior been set
up by economics. After unfold the broad outline of economic analysis of law and
some critics, we may reconsider the future of law and economics by pursuing not
only anew model for legal study but also an efficient justice system.

Keywords: economic analysis of law, law and economics, Coase
theorem, self-interest, rationality, behavioral economics
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FEWEREE T RNEEESHNRANEESE " TTEEE
7 ) RRERESOR, > S ARARTRREEE > HERMESERART - HE
T IRE TR ? L EERT R BGEN R - AR VAR - K
R ESEE - MREBE RS ERFR T HERE? ) TS
B0 | NEEEBE Y FIUGAEREEE Ly TRz o RGBSR
LIE RS2 1% 0 T REMEE RS HEE] - HETTRE I ) HoAthnt R 2
(BIAREErE: ~ o) R AERE G RS ) RIS - ot >
ERIR THAET TSR 7 ) R SRS > B EUER] BRI T
3 DA B A MR R > S BB SR T - MRS B | R
Fika o C o MRARY TIEERRAE 2 | SEEERETTR R IR
FERE » 2RI A EAE M AR B SR B T ikam TR ) - &
RIS R T % o R BRSO T —

,@%%%)Fﬁ@ﬁﬂi@iﬁ%ﬁ (economic analysis of law or law and economics)

H. L. A. HART, THE CONCEPT OF LAW 1 (1994).

HE RSk (GkIEE) > B 39899 (1994) -
RELEFIBGHEPZART A REFABAFN (DEESRGBELE (2
REHILMILERE QUL FTEL—HELR - FLAEIH - (ARELEEHR
WERY » B 42-47 (1967) -

MKk R xR kw2 M > 3550 Karl Laenz % > &% (A2 F ik
%) (199%) -

Richard A. Posner, The Decline of Law as an Autonomous Discipline: 1962-1987, 100
HARv. L. REv. 761 (1987) ; See also Robert Cooter & Thomas Ulen % » 8 B 3% »
(i g) » B 2(2003) - sbsh > AQHEL2 BIER A AR GRILZHRZ
R B M BEZAARIG o LRI KT A 4wtk - See generally Ben Depoorter
& Avristides N. Hatzis, 19th Annual Conference of the European Association of Law and
Economics, Greece, September 2002, 23 INT'L Rev. L. & ECoN. 341 (2003) -

M@ HER2Z o HERTERLERAE RSBEHFHU T A EZEF» M,
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—— i RGN AR M B A R AR S o $H T
ZIEAR ) BRI WFELURE AR ER ) RUBE - EMAENE ST
AT ILET -

BOINE - AR EEEERE M > KLENRELFRFE > NE
AR 100 SERE - ¥ FRHEERITGH 300 T - AMEEEA
JETT G ERGHB T 5,000 TCZERIE - FEH - ZEERKIE - FIF
[EEER - B AMKIFEUERTEAE - RN EY) - S RERER R
100 JC (&t 10,000 Jo) - FFANSGERIIRAERA (T - AT ENE
5,000 JTAGHL o FHETARVBUARI G - B £ Z IR TR GRS (T A
g - BFEEEB AT ZEFBERT - B > RAEE TR A
B o MR RG T A DIRF S A8 e (BN Bz > B RTLURA H CY
B G EAEER > TUSTRERY)) - BN AR
7o FHILEGIZ SHTITH ¢ i BN e RS F s AR M FTHERR A5 5

(economic analysis of law) 2 kg2 | (law and economics) &% » 124 X
AETUEL  "HREXEFEIN, GEEAREERZ oM Tk ERBKRER
oM TRkREES | XN RBASHELHAGDIEHMG > MIERDEKESE
S EHERAMT c Bk AZERBT QBR300 s FEHK
R R FE - BT REZ A a9 F 4B % o See generally Bruce Chapman, Legal
Analysis of Economics. Solving the Problem of Rational Commitment, 79 CHI.-KENT L.
REV. 471 (2004). AX ATz N AL REH RACHBELBYOLZE - (2FEHTE >
THRBELEFG G AESBERZNIG RS BEEE IO T ERS KM BT
BRPEE LRI LHMAHE > BUKELAREE > R UHLHELL T
w422 | (economics of law) - See generally Mariuzz Golecki, Economics of Law
as a Jurisprudential Theory, German Working Papers in Law and Economics, Vol. 2002,
Article 13, at <http://www.bepress.com/gwp/default/vol 2002/issl/art13> (last visited Sept.
1, 2004) -

3% 4 R David D. Friedman % - 4R Y% - (KELELENHEE) > B 236-39

(2002) - X TH#FELY | BEHNRYER > BELARLE&BE 0 F R
REAM Gy MIFLEEZBRINNEREHFTARIATRZY B UAEE TR A &A
A e#2RIXTF (MREWMEERATHHFTHHAZRRE) » KHEARE (K
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EOFFEEERAREER T APIERE ) - BEIEHEOAT TE - selut
EERH TR R

ASARHNE RN BB BRI B A 22 2 L BNRR AR - 7 BB FR R LAY
B RO AT R B R B A8 > B W (A SR ) AT RER ET AR T
BB FAMTRRBLA RSB TR - HK O EAREREE T £
SIHERELE - SRR I RS (AT B RS A SR IR ER 5 iR BT A (approach) o
A R A TR ATTSPREE ~ RS 5 < A ARG AT
B o itk o PR B ERATIE R A B AT 8 - R AT RERY A EH R
A EFEVHEIER RS ) rERE > DIEREIRITHEY - BRRAERE
WEEZ R » A FRER) > R HEEBEZ ST T3 rE FE B AR
SHTTE > BRI ATRER R A o JyEhEs [ B2 ME - B HEIER
IR AU ARREAR T R - (A BRCE SR RE HILAE TR BB ARG - A
B TR AT TG -

2. TR ZHRETE 5 W v TR G e G B i L

R U R ARIB AN AL BRL > SA H e s B se Tk - IRAR
ARSI EZE - BT AH AR - 0 H 5 R Zatam 2 IS ERESRTT
AR AN N RUERE > AR S AULED -

TEAE L RMHEER © TEKEREIMETR o AERE I
MRE R » R TE? g oo B WERH - MEARRSE B E R - A2
EARTEAR - S FE AR R i B R E ] ~ —3f—AURdR (bilateral, one-to-
one relationship) ------ o FEREE > TEIP IR DL - SRR NGRS
Ao AR S LB ] BT AR R - [REAEE  W
B E A NI - AR ERATDARERERIEAGREE - 11 HUGRF R ATt
A HERIRCR - FIE W SRR ST 18 (subject matter) FRH » A5G - &

Bk eLg ko) 0 B 161~ 163-64 (2000) -



254 FiEL3¥%m 152

75~ —EEORRETESE o IR SRR LR

SR > BRI R A B RSB OB R S A > TR S 38 R A U
VR ER A S o BT S RESEIE Y E SRR TR A B8R 0R - DL R FAPR el
EHEZ RGP TR RIS - A A H R L -

2.1 FREZEBEINNEERER®

TEB I MR 2 A AT RE S 2 BT > FRAMIIE S U - R RS
ST ARSI 2 E 5 - FTEib s ST (SRS ) (R E
SETRERLA B 3 B ARG TR BRI F v - MR SRR A T ~ 2% -~ 72
7 R g — TR e - I B AR TR » DU
FREHTSE 71 - HERT AR - R R USRS » B A
T SEPE R ELAUAT R N B R B R TR R A
B ) BT o T DRI S ST T S (I B A B R R e Y
TFFYRAEIE 2 LT AR B — (B R S B - S TE AR 3 s
PEERY o B R BB E R 1960 ERIESAES ) HY EEEE

FEARRAL (REFHEE? FREHRZHER) O WEPKRFE (XL
BFEE) 0 R 22-23 (2003) o sbih 0 B A R H B AKEZ LM ko bR
Tt FAM T > SEPCR THEL TRMHAR, LAARES W EHAR
R 2 A | 0 3% R Robert Cooter & Thomas Ulen % » J8 B33 » aT483x 5
A3

BAEREEZEBREINGEONER > BEAIHNERE & XM R 50 F
FAEEBRZERBEAE  HNFAGEZARERACRAE HEWE LKEB
A2 AlJEARSGHmZ 0 -

10 Mackaay, Infra note 17, at 65.

Yo (—Ba EeMAERRE) 0 (A EnSns) 938 Mo B 237
(2003) -

Ron Harris, The Uses of History in Law and Economics, 4 THEORETICAL INQUIRIES L. 659,
661 (2003) - A HRAFHERBELHFR UL ZMAER > BEERHFLREY
5.5 (paradigms) T HLRAE - AR A L 46 ¥ o2k (traditiona

12
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Coase™/E 1960 Fa55 T — R B KT IR R ISEE (ibErm
ZAHIfIRE)  (The Problem of Social Cost) ™+ filifi Iiey " FEHT & B
( Coase theorem ) HHERIA T i K&FRSITEA AL = AT Coase LI
155 20 HEAC A ARTRSITEIBE LS - FEZ R IR -

HE 0 7E 1960 EFGZET » ARTFEE TASBHIA USRI B T SUE
R PRV - PRIL - 76148 Coase Sk MEHE /TS
SR TSI R S ORI 1960 A2 T BT IR B R
BEE: -

Chicago School ) 2 k& #E m¥r 3 X 5 s A #r (transaction cost analysis) & #7 !
J &2k (neoistitutionalism) 2 k4 B ERME SN o Tiwd 2RV AMEE LK
2PN TIHEEOERES > BRIASNEEBREAAOTN S MR G REATHZH
A & T 2 32 (Coase theorem) ;5 ##)  & 735 547 B F RN BUS ~ Bk &HE - 9
FHRER LT E B ETRIREIPE Ao T AR AR GBS X8
FEHEk > FFEEEALEE EHERURFELE L2 - See Niva Elkin-
Koren & Eli M. Salzberger, Law and Economicsin Cyberspace, 19 INT'L REv. L. & ECON.
553, 553-55 (1999) -

RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW, 25-26 (5th. ed. 1998); Robert Cooter
& Thomas Ulen # » /B BH3% > A48 5 B 1-2; 28B4 > (KAEWEEHEI i
2 o (@LFEATHE) 254 > B 143 (1992) -

Ronald H. Coase 1910 4 th 4 £ % B - 1991 45 /33 A A &4 4% - Coase R A K
202 MARBTABRR  BAVTARA —EHEHR (BRI S BKE
APTERIEE)) B RH R G RANRE TEZETH IR EIREE2OER
M THESHMRGERKIL - B Coase 4N > HLAMTFLT - $458L%
(k%R (F) ) » R414(1994) -

Ronald H. Coase, The Problem of Social Cost, 3 J.L. & ECON., 1-44 (1960). ¥+ x 3# K%
SHIRIEL - REFFE 0 (RERAGEA) o (B~ THEKE) 0 R 11379
(1995) -

FEARERAL (BHEE) > WHEPKRE(RXLRFEE) > A 210
(2003) -

13

14

15
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211 TREZEFE AR

FAE 18 D d AR B2 R 2 4] > /B Adam Smiith A 1776 883 T
frsE2% (B =) (the Weath of Nations> 2448 An Inquiry into the
Nature and Causes of the Wealth of Nations) HF » 4 REACEEL 57 AR EH
G LIRSS AT B R AR R o R T LA R R R R T 5 TR e R e
RACHIER B > BLIFHIRYARVE B2 - MERY B AR ERL e — IR A A L
(public good) HYTH - {HEZEEHMERFRER LB L - Mk A 2R
S > FRAT T AT I s B R e A S M AR RS

RO ER A — R FE R - SEIIIA I E BRI L > —
EE T 20 L) - R EE X I E R LU A i B R P A S
IR MR DRV R B KA R SRR E - Posner B[
ForE 0 AE 1960 FAUZAT - EFRZ AT TE ST ENER R 8
RS o (ELR R B AT - B AR AT AT R R R %
Hrp i 2 B F A R R — A RN A RS E— T
ATk A EEAE B LA R BT S 2 | AR H S R rE R S ) - XS
AP IRDUR T - WA E R R — BN T N2 A A SRS
Frsg iy - BEFIRY USRS B R (naturd law ) WYEERE - SR E RS A
(positive legal system) Bl CAYEEES o Wit - REFILZARHIAEAS Y it &
&4, (rights were contingent upon economic and social conditions) 3£k

- o T
sl - RSB ERE T -

Y law : g1 Adam Smith R E¥ies % David Hume % % (A Treatise of Human

Nature) —Z > HABRAZMSGHEBNWIHHGREE L ABRTBAGOE
B 3 3% (game theory ) - See Ejan Mackaay, History of Law and Economics, in
ENCYcCLOPEDIA OF LAW AND ECoNOMICS § 200, at 67-69 (Boudewijn Bouckaert & Gerrit
De GeestD eds., 2000) -

POSNER, supra note 13, at 25.

HEALTH PEARSON, ORIGINS OF LAW AND ECONOMICS —THE ECONOMISTS' NEW SCIENCE OF

18
19
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UHIEE ARV B SE A LR - RO AR ER A - HE
R AR 7 2 A BRI 2 RN G - TR B AR E 0 LR [H]  HAERGS
BRI T —EHE AV s AR ARG ERERIREEAE
AZARTE I HTHRR R o RS S AREAM - AT ST A5 {18 B 288 JE it R P T 3t
AR - ol H 2% - Pearson FRAGHIERAE — ¢ o o HARLE
BRI ZM L (specialization) » #& 755252 5 I 2 Y B BE A B T 2
BRIRGRE - % > HINEREESITH TR » SRR - IR EAH
WA E NG 2 o EUE SR e o (Rt T HLAR RO 58 © T
AL MR, (individualist rational choice model ) > LA T B
Fgf , (national spirit) ~ "EIZ 2O - EfEAENE , (the psychological-
moral life of nations) 25 " {4 FFAES , (holist concepts) » FREZEHfFTE
VEERE o MR R EE  FIREE AR T RHET BT
Pearson ATy Falt iR ZR 2 4F - 1930 fEAREHZ AR /TR I ) 22
AR TRSEEE TR AT L REERIREEREA - | BRIEEE
R BRI - SARAERARATEAN T A EERE N
BlVE S S H Y | (tendencies and aspirations of the human soul ) 2« F;{f]
AT DURSE BRI e N —(ERE I« FAAEER A RTERE  EEEH ER HT
Fd o AR A EERGE o AT (R S PEE R R HERS » IR
Qo -

212 BRARHHRA ~ EEEEZN N T K

RETREL e AR B el IR T8 H DR — % > Apii Al » B SR A
L TR AT ST - RBES A ARVELER o MIAERBRAIRF R > A8
ARG T HERAVEE » WINERZASE OATINS > HrPRE ST > 5

LAw, 1830-1930, at 33-74 (1997).
O |d. at 131, 153.
2L 4. at 144,
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B2 0B K BB AR R K E 1040 AR 0 ROME T S B EEOA X %
(individualism) BYEEREIAE - TIHE2 T BT AERIESIRSAT 1 » it
T AR BTN DU S T bk i B AT T TR RS2 (empirical
research ) % o £ 3% i I I B B R R 2 KSR 4 BT B (L 2 N 2R
(traditional Chicago School economic analysis of law ) 2, ol B VB B AR ik B
(old law and economics) ** < g4 5 HEfhcict 2 Sk - BE 1A 1930 FEALRIS
R RO A S2 A B - SR AR AT TR % AR5 303,
B N\ SRR SRR SMTE BT o T B A A 2 R ST
I AR R T S A (RLURRERE 15 5 » S A S IS A B R
Aaron Director - Aaron Director FHAA7E AR ZEMRYR R R E AT T
W Sl HLE T 2 IR R BHR © PR ARTRSMTAER » /E 1940-
1950 AR AT WA AR R B A IS ~ WA AT kR
TSR - R T O R A o BT
LB G s — SR - DR E I E T -
Aaron Director /£ 1958 SEEIHF i AW s AT i B EL R T (Journal of
Law and Economics)  iif; FLiEAEAITISRHISREE » (S TSR B S i
R4 T I B T B B M, — - Coase HYAAE (@B ARIE) » IR
1960 FEFERAFILHITIRE 3 1 - B 7 Lk #AFI 241 - Posner 14 1972 475 %
DB A B2 A 3 — AT (Journal of Legal Studies) tiigB3 3
(R SEHE - (41 Demsetz 1A 1972 (E{EEITIAITIE S 3 T (ST

22
23
24
25
26

Mackaay, supra note 17, at 72.

Elkin-Koren et a., supra note 12, at 553-54.

Mackaay, supra note 17, at 72.

Id. at 73.

BAZEBAIZEN FL2H A T H - The Journal of Law and Economics,
<http://www.journals.uchicago.edu/JL E/brief.html> (last visited Sept. 1, 2004) (on file
with TLR) -
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HFEEZE ? ) (When Does the Rule of Liability Matter ? ) —3Z » i H &5 X$e
T TREHFER | SEEAEY o B R ARSI e - EA e R
S RS —  HEE M R

b7 Coase 4t » SN ZINER G L EFREIRINE > 1960 £S5/
(v EE B EL 4 EJB Guido Calabresi J7 Cary Becker® - Calabresi /2 1961 4E4
(Yae Law Journal ) #2% (BTN fEbs o Bl S R HEAT BB ARy — Se 8L )
( Some Thoughts on Risk-Distribution and the Law of Torts) —47 » 2 HH5fH
i FNRETRE L E > EEF a2 iEE S E S AR S
(7% 5% - 518 Douglas Melamed /2 1972 4E7¢ (Harvard Law Review) #5632
CHAEEVEAN ~ fEERI S n] R ME - — (@ Bl py 8% ) (Property Rule,
Liability Rules and Inalienability: One View of the Cathedral ) —%¢ » L&
S Em AT iR\ JEE g TR 2 | Bk o B EE T AR E I R o 2
i BN HBREREETEE - AZARIIEIGE - EER S PES -
[EA% - Becker il BiL - ARV B 1T 553 Em AT R B 2 % ~ JUIRELRE 21

%" Harold Demsetz, When Dose the Rule of Liability Matter?, 1 J. LEGAL STUD. 13, 13-28

(1972). MNZEBAFI N4 > 3% %8 © The Journal of Legal Sudies, <http://www.
journals.uchicago.edu/JL S/brief.html> (last visited Sept. 1, 2004) (on file with TLR) - st
g0 ARIE Coase eh3k > "TRAMTIE | BELAER L L RAMEI L R > ML
48 8 o7 Geroge J. Stigler » 354 R, Ronald H. Coase # - FR3v4% ~ £ 3¢ 5 3% (FER
FhAEA) o (B~ Tadkd) - R 181 (1995) -

Colleen M. Cullen & S. Randall Kalberg, Chicago-Kent Law Review Faculty Scholarship
Survey, 70 CHI.-KENT L. REv. 1445, 1453 (1995). (AEH EFAE LR 2L 87 > &2
HIAZRE > EHIELES  HARFANER  MELLHEME) -

Harris, supra note 12, at 662-63.

Guido Calabresi, Some Thoughts on Risk-Distribution and the Law of Torts, 70 YALE. L. J.
449, 553 (1961).

See generally Guido Calabresi & A. Douglas Melamed, Property Rule, Liability Rules and
Inalienability: One View of the Cathedral, 85 HARv. L. Rev. 1089 (1972). Bi» 31 & %R
BAEEEANZERMEN B FLHMEXTF > (REFEIH BRI RIREMEH G
X)) SR RFE (RAEERELES4) » R 3444 (2000) -

28

29
30

31
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SEIETHBATEY RS PRI R » BhisEVE - (AR
2 B AR R S AT SATRERL - Y TR R R, »
BB B FRA L S B - A ¢ Calabres - AIFIRTL » AEAST [
A N S AR ST BRI 22 B 2 VR LI SMT 5 R A A
TR SR R 1980 EAY BRI - 1F 1930 4402 B EACEE
W A2 EL ] A T BB (EE 0 Calabres 7RI B ZIAE -
FESRPY I T A RIS MIETREEA - RCPEE ST s - FESZ AT
BRI R FI B R o 5058 2 WS IR 5 B /D B R 1 5%
J7 o AR TET I A T LR R I -

A1 Posner Ffilt » #r BRI S RS ST AELATY Calabresi 55— BRI
ERET Bl » LLR Coase 3 Zih &E AM=CE - MAIHIZH Becker B
PESHTI T SEBSETSTE » A A ST I B SR
ST R LI o S R4 7 Calabresi - Coase J: Becker » 1]
FRE Posner HUBEES » BT KSTRS T IO B SR MR IR LSS BER © 1
S FOEE IR ENRIES ST - BRI R B~ B
PRSI Y SR SRR RIS R R
PRSI HTEIPINE » SRR LA REOBGI © T IRAS TR - SRS SRR
DURREERE T ERS BR SR RS ERRTES - | It - NE 2RSSR S
A R AR ST - BRI 1930 AR BRI ST - B A AR
VEEAR R o eV AR TR A B A T AR ST A

32 See generally Gary Becker, Crime and Punishment: An Economic Approach, 76 J. PoL.

EON. 169 (1968).

Mackaay, supra note 17, at 74-75.

POSNER, supra note 13, at 25-26.

Richard A. Epstein, Law and Economics: Its Glorious Past and Cloudy Future, 64 U. CHI.
L. Rev. 1167, 1168 (1997).

Elkin-Koren et al., supra note 12, at 565.

33
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B ? Mackaay S HRRA = —  ZIIEAEAE 1972 fFAIE RS
HAF] (Journal of Legal Studies) ; Z5— » Posner £f 1973 - Hfil A~ #& 8
SRR 5 55=» £ 1970 4EFRBELA - Henry G Maane 5B 44 #t
TS SR B SRR A LR T B R AR
TFETEr - 20 Manne FORGERELMIES TR E RO o T B B
2R ¥ e i Manne RS ST S ITIOHE RS Bhk - B EE
RSB EEEERY .

FEEIT S 5 7 NSRRI - BB S - RESHA
TEF PR R © T HS R SRR RO A TR
% fj (Journal of Legal Studies) SEAHAT] » HIREIHIEE T Haf A SLESHE A
BIEETR G « AR QPSRRI S BRI AP - IS H
BAVHEEETEOUERAT 8% - Bk - AR B 38 e 2 KR53
RS o A0 ¢ BN s B4R 5 £2 1 ( European Association of Law and
Economics) - A 2002 4 9 H > 7EARUHEILERTES 19 [EiEs > LA 2KEEX
WA BRI E2 % 250 ABilgr » 2EERH 60 BEEH7C - AEGH Posner #pFHER"
S R AR PR TR AR B DA EC M 5 L T2 (RT3 o /e o s
AU R B BT ST BRI - SRR o e
TS IS - PSRRI g B i -

2.2 EHRAER

bR 7 E R R B R 2 A o R RS TR S - FERZ A DLELE
"R ERE R E R IRGE I NS R AT R ) - IR BRI
THLFEIZE - EEEZAGE DITRES BEHAIRISEFTAE » (& > itz /%

37 Henry N. Butler, The Manne Programs in Economics for Federal Judges, 50 CASE W.

Res. L. Rev. 351, 71 (1999).
Id. at 335-361.
AR 4 -ITZAN 0 354 R 0 Depoorter et al., supranote 5 -

38
39
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PSR R R » (AR RS » R SRR e S O E e
Hh—(EEEFEE QTSI - 1R A AT
o TS R R (S T BRI - BEARR 50 D e o e
B « P - PRSI A AT U T P R
VEEL I RE AR ERRTRE - ERHERS - 1 EB AL » A 75 ERIR
R0 QAT B R S SR R RS - R R R 2 AR ST E B B R
1960-1980 4F-1t » AL BuE Y 19205 T AR R EE .

VRS EOTTE - FUAHR R B 2 Wi B R B R A, - SR B
{2 KR AT BRI SRARLL = BRI - i s B 2 AR AT 2 3
R AR (T s g i fa (o AR LR T e A i
e KRR ET » TR LR AMIRIZE - B B ARG o B 1 i 22 33
BRI N S SO AT B R - PR % - S » R R
Bl > B HANTRILS ik T, B EATARL - 7R sk B
P EL ) R ARE » (6 R P 1 B BRI EE - AR ML RAPT AR ) 8 P ) L
% o AR T DU A AR RO B e R S AT A R o
o T BN TR R DU Bl A ST S AR
PEEIRE L R AT AR R E ER ER TR, o R
200 e —TE T EREE | M -

3 ERZIGEANIRHERS

Calabresi + Coase - Becker Jz Posner <EPUN7 B EERS » fEa A i EE BLE

\

N

40 Ron Harris, The Encounter of Economic History and Legal History, 21 LAw & HisT. REv.

297, 329-30 (2003).

Harris, supra note 12, at 663-64.

Harris, supra note 40, at 331-33.

AMEREZEHEIMZEAAMEE  HEAME (RAZFEBEIMERRL)
(&®#Eer) » B 50-54 (2001) -

41
42
43
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VIEELIC R o PRI T T » (R B R B IR SRR & » 437
SR (RS AT - BIRS ORI TERMIBRAE 9% (optimal equilibrium) Fg Y™ -
iR AR, TR | T BT SR AT - TR
SRR AALRI B » $0S 2 - (e 8 A B AR AR
PR - ANZEFIR o (LTI R AR ) © - RSP E  BE
B [ B - BB PR RS LR S E TS - SR B
YEERE LTRSS TS AIZER A R RS IR
T N BRREE A o - {0 2 BRI A (BN 2 — MR AR 5 B2 52 12 DB
(rationality ) 7 & - 1fif o BCAE FA B K b B %% ( utility maximiza:
tion) - % SR A 4 B B SRR R LR - (R R
Jeffrey L. Harrison FIERIEIEE D @ SR FS B0 B oy 1 MR [ B e
DUBEZHY - JREIEI AT S A0 2 SR B ORI - (R B SAT
B - ERAEE  ATRESE ELAEATE S o fELEIEN T o BB A
R THRE LIER] » (B AERES HEFTRIE - KL - 35 AFTATRE
DA — Bt - BEpisma kAl (R E R0 WER - /R 755
B b o BEPEE (RS R T 5 (methodology ) RN » T I HIAE %
st BT s AEY o | 5.2 > Harrison FEEIES ATTB—
o (HAT% BT R AR MR REH  FTLERE S L T 5 B
BLEF] o ASCIRE S BIAEEE - RN - T R R T
BEEN RS~ TRENTER ) BRSSO - L

44 Lynne L. Dallas, Law and Socioeconomics in Legal Education, 55 RUTGERS L. REv. 855,
860 (2003).

® s amEa (ARAHG)  KERKE (ERELEFEHF) o A 140
(2003) -

jj B %45 ATIBIE 11 B 237 -

Jeffrey L. Harrison, Egoism, Altruism, and Market lllusions: The Limits of Law and
Economics, 33 UcLA L. Rev. 1309, 1314-15 (1986).
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R AT B S AEIE — SRR ATREE R - (AR - SR AN K
TITITER > PN : ER -~ - MORAE - R - AFHERES > AL
ARBLP——S#

2.3.1 EMHeEE

{BE M EAE T $HR A S T+ e R M P S =, k2 m)
fHEFR LAY #SE (rational choice) (BB ASHE AL L B ™ - SEMH
BEEIE RN FRDUHAREERIE - IANBGE - R - BIRSBIR - e
SR EEE D LR SRR - SRR R S - TR St R
> JREND - AT » AR ST TR, BRI
BHEY o RIIL > — I A KIS - S e B S R HL B
HRE - D EE B R R - L R
| SRR RE R AR LR - B th R ORI  RTR S T B2 LI
B« SAIRERTTEERTS ¢ TR T CRERER 5 SR o R
PEER S T R AR > B — Y o I BRAMEAE N R
CEAVE | SEENEARIIE T - TR S VU B Y E 5

FEEFIERIZ - FFEA - 2R RIS S (R )
s AR R ARG ¢ T AR 43 T Y B T S B 1 A ( rational
people) -« fATEEHIELME » FREHM—EEASHI - BEHSEH » SR EH
(BEEMEEDE - MRS ARG - RE_E A - | Sy B

8 Posner, supra note 5, at 3.
49

Russell B. Korobkin & Thomas S. Ulen, Law and Behavioral Science: Removing the
Rationality Assumption from Law and Economics, 88 CAL. L. Rev. 1051, 1060 (2000).

Id. at 1066-69. See also Chapman, supra note 6, at 474-75. B2 2 HIEHEZEE R Y

P3P FAAXSLAREMERRA A IS X/ -

FLAREAL (BEROHBPE) @ WHEIPRF (RXABRFEE) » R 21
(2003) -

FERRFE AR B K - RAas > (&F%£) 0 R 29-30 (2002) -

50
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52
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BRI — (YR BACGREE B BE —BIENITE - fEIESE T &
TR BT SRR - RSB T E B SRR
8 R — B > IR0 BN S o BV B T RE IR 58 SR R E
(GIAEREREE)  TEZE—ERIR S » (R e e s (R
GIARIEHES) - ST LA rhSE 2 B A AR I Lt o FRLL - feviitin
HUBHERTS - AR T SR R S S A B M B B> T DL
FEh R N o BLAL 0 A5 BT T M A R M R Y AT AR 4
(preference) » ifij AFE BRI 2 By I 115 22 Bt 45 o0 R [ SHE F R 1 L B 7
U KRR BIMEREIERE ¢ T INWENEFEeUcEy - HEY
T & FESMEGAERI IR T - IR E O R F AR R - 3B AL (maxi-
mize) HZH (utility) > |

A S 8 B M R B R0 S 3 B R I R 7 R A A AL 5 1
& LA HI SR — T R - F LRI — AT B RS E
TR RS o AHEEER RIT RN SI T SR E R E S
e SRR B T | ERMER  EARRENE S AR - R
L PR T ST B S R HE H  JREEE b AR E 2
B TEA, (self-interest) MURESAE S 0 BB — A A SRS E C AL H
(Y B O TR IR AR E O E S B E I A S F %
FRE » IRENATEE TR | > o NSRS AR ¢ AR
R A Tty - FOBSRE ARG ST E/ NG - B

%3 Thomas S. Ulen, Rational Choice Theory in Law and Economics, in ENCYCLOPEDIA OF

LAw AND Economics § 710, 792 (Boudewijn Bouckaert & Gerrit De Geest eds. 2000).

ld. at 792, XFEHERRAMAERARGREENITA » MBAARAHEZEHER
RABE T - FHLARFEEZE > AT4§32 52 | 137 -

Korobkin et al., supra note 49, at 1061-62.

FEARRA (BEIWOREER) » WHNRE (RXTRFZH) R
158 (2003) -
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CEE  FERERE TROBEARGE T SRR R T . > o ) L
B P B S - —(EBIVE EFIE A » AL B A RS B
TEREER EEREE  SHENES S T EVERE o AR
B 3% TEAORIE B ST - AT LU — (AR 2 75 A
HIEIE RS UOR B AT B 1960 At BRI RS
TSI TE Rl R R I — R AR

75 TEVE, PER o EZE RN Posner BAEIENE
Posner S5 | ASTREREAEEE T AREIMERY 5 o DUTEREFTE B AR ER
KR TP » R AR A A B R AT iR B - 2 TR,
(objective) A g F E# s (subjective) » Fifiitop B ATAER SRS
8o FTLL » AURTRAMER TR, (rational frog)  HRZERASCE R
(solecism) T« | M52 » {EATRSHTHERE T SRS - 4
PR S R AR R RS T ARRE A+ T FERER H o 4505 T AT ke
TESRA o IR IR — R - R AR - e
TERST ST AHEBEEAD T B © B8y - U R -
232 aHiTA

MFBR ARS8 - AfESR TR WERRERRE - R
A— o RIRERRIGEEEATRE/ER TR ) —F T LR T SR T ELE
Rl o 77 5 — i A S PR Y SRR TR R I A = BRI -
AL SRR e © - HEREER RN EEELL - F
oy TEHRRFETS , WS REBEES AWEETES > aREREN

7 madh (KEAGHTRBALZEAHGHYE?) o (F ) o114 B
(2002) - available at <http://www.ieatpe.org.tw/magazine/114c.htm> (last visited Sept.
1, 2004) -

%8 Korobkin et al., supra note 49, at 1085.

Zi POSNER, supra note 13, at 17.

HARAE T AT4§3E 45> B 140
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A Cincentive) 25 - thitsr - BRI AELERFEIBRET - FIjiEk
R E O EL TSI RL RS TEARS ) - S K
BRI DU — B SRE & -~ )~ W RS B B R
Bl s TSRO EF] > QP BLE A B (B - I © 38 - IF S
5 L S R B e A T 2 - LB B SR E Y - B —
% o A —EATIEHESS S 1% - T DURIEIS S &2 BT -
T E 5 Mith AT DU G RS - BN W2 B ORI
FOSE R - DL fEACTE AT RS T - T R 3 A v i
(morally neutral ) Bl - & R R AR B CELF (KBRS A
HIIFEE) TSR - HEMNER TR - #1352 » AUREE
R IG0E 58 e - 1 DASE SRR F B - R AT B e 2
FIRIESY » A0 EATR - SRS - 250 TR, BT RS EMm A
EFE E OO BRI TRIC o BT BRI, Fd—(E ARy
75 WBERIHE RIS SRR CRLA - Eekies e 1% -

PR I — 325 5 5 DS i A (R R 2 52 5% R 1 )45
VEEE » SRER SRR BT - WL RS TR R A
BARH T DU R B2

TSR KRR SEEREO BRI B AR AL EE AR
(9 = AT U — R A BESHA » HAT LR — R AR A - ALl —
RS BRI o S8HE A L3 S5 AT B BN » IO BEa i R i
SEAHEL o o B R B HE T ORI T E S ) FrR AT EEIRE - 5

61
62

REEE > A4 520 R 30

Robert Cooter & Melvin A. Eisenberg, Fairness, Character, and Efficiency in Firms, 149
U. Pa. L. Rev. 1717, 1723-24 (2001).

Eric A. Posner, The Jurisprudence of Greed, 151 U. Pa. L. Rev. 1097, 1099 (2003).
FERERAL (BEEGLEE) @ WEPRF (REXARSEHE) » B 3941
(2003) -

63
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FEK . THE ) EEATBNEHNESEC o HIEL AT T H
il 5 BIBHRE GRG0 « ABELL TES MR EBERE R
ST A TS ENRES -

AR ARSI » SR AR AR TT BB LA I - T AR R R 5%
RIS - B EAE TR R IR R TR AR
R RA TR - (R P B 5% IR AT R IR0 | ) ST 5
MTES - PG FORRIACEE DL TEE ) OB TEF BRI - siEFE
S TR LA S R T 5

233 RmITEHE

e LA B S PR S T 4T] > Coase /F 1960 4EFE T (&AL
R ) —30 0 BIRS T s RO AT RTT T  JEREERIIE: - Coase B
B SO RS o GRS TR R A KRR - 5 T SRR
K&yEL (the economics of welfare) - S H R Pigou iy T 4R
(externality ) f@RT=0 > (ERiREME - EMEERT T 2B ) (transaction
cost) HififFEHE (property rights) 2 FIFIRIHE® - HifA Coase ifiREFH7 5
A I » T2 DME E RO /5 2SR B B B R (%5
FEBHAR E F R ZE R - AR B B AN S > TR TR 38R
T 5 A AR B G e A ST B S B L o P TR R Y
TEERRITHE  FRENTAE NS BRI ERE - e B MR RO SR |
REA TEM: - AT - Coase FErifiint T ZHRABE , 198
TR o PRI - Coase (73 IE R RE AR A B b AR 72 5 g o

65
66

WEMTFET  HAR (@FLRE (L)) - F231-32 (1994) -

Douglas W. Allen, Transaction Costs, in ENCYCLOPEDIA OF LAw AND EcoNOMICS, § 740,
896-897 (Boudewijn Bouckaert & Gerrit De GeestD eds. 2000).

Id. at 740.

Michael 1. Swygert & Katherine Earle Yanes, A Primer on the Coase Theorem: Making

67
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GRIEER TR E SR RO M » 175 T3E20E M E R - I EsEh
it TR A IR o

A1 1Tl » Coase ifi A TE #5785y AI G » AQRERE A 25 LIGIBRIN 5
RN R B RARRES G100 © BT AT S - MALESR AT B
Sl B ST RORTITE TR T BB TRA - T IS B T S AT e
RAGHEA » MR A - SRR R AT A AR A » B
SR A EIRE o AL BRI N BRI ST T - BT RS
(W EERERSIE) FRAESTHIIA » SE/EME AR RIS - S AR A8
PR ARAREGR » 2 ST RIS T e
R BRI LR IE 230 - OIS » B TR
BT SRR A A T HE R SRR A Z2 AT s » S
ST ARGIEOR RSB T - K220 555 HE % 10,000
56+ HAZEES 50,000 TC o ffifEuk it —RIREAY A T AR s E
15,000 TEATHEE RS © SSRGS Y5 EHEEE 5,000 T (4§42
{8 25,000 IC) FYMELHE - Bl I 2< BRIGUREAE 28 NI 205 4 - Fhith vy
B > SRR 5 e S B IS 28 - IS DL 15,000 TR
(BRI FT vk 50,000 TEHREHEE TS YL ™ - Coase FrHgHHIMIRELS « =
RSP 7 R R T AR B S e R W A s
R 2 DL EREBI TS SRR T RS Y - e R
2 IR BMRAT. - BB 25 ) ~ R ~ A o AR T OB
FELASREME R LORMER SRR S S A IR BT 488

Law in a World of Zero Transaction Costs, 11 DEPaUL Bus. L.J. 1, 9, 24 (1998). ( A& %
XHNBIEERARARBEZNE > SRR Rl T ER AL ~ 8] KARR > &M
Bl —ERXHRAATNEFER > FlaAFezinil) -

EXF A48 31 B 15-

Allen, supra note 66, at 901.

A. MITCHELL POLINSKY, AN INTRODUCTION TO LAW AND Economics 13 (3d.ed. 2003).
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AR 15,000 7T 0 HEEE 25,000 55 50,000 IC ¢ (135S B RAA &
H o A ERERE BT S - RO - SHTENC i BEES T
SEBI M RCRISIC - MBI B E B AR R ¢ TAUR A SR AR
o R AR P2 R R AT E - BRE R e R A R
l3@72 o

Coase ¥HAZ SR ARIMIE » VR EE T B AT THER] | HE&rE
> (ST BB E R T - AR R T A TR
HHEEE , TR T TREGEBEERSEEE, - DIREREEH
ERETE BUETIS » BT HEE F G 1 B R R 184 1655 1 TR
BYOBUE T RESOEECH A R R E MR - 2R ERSEET - (b
ETRGEZEF » — BB TRL BT B2 EIRE M aerT
B MR o B LURESS 184 16658 1 TERNERES T SR MEsLRE | - (b
TREGERIEERY - T BIEERHE RS b R E TR B
EE, (BREA BB B (R L) Rk (GREMERY) HEER
B JREN - PRGN S\ SR R R AL (Fk
HEEERE) ™ o B TR BRA ) S MR R RE ST SRS R
% SIREE R AN EY - HBHRAEEARENE  TATEREM
LI Gser Ay, o I R ARG E EARGHETZ (RS
F | HEEATHE - (VA RERT - R > T RENTEE, BRI R 5
— {1 -

2 EXF > Ar4H3x 31> F 15 See also Polinsky, supra note 71, at 14; Allen, supra note

66, at 897.

EEE > (REME) > 7 13-14 (2003) -

MR EHXGEAEBEMENNERAFTEEZIEN  HEALCNYETEZERA
5000 7L B RAPRAE T ZAEE - HX B FGHERZBRBHFNTNER KB4
VERHEY BAARAAARARSE  EMARBREALNRERGFRZGEER
o B REETLEE  c FEALGRELEERRATER "TER ) ke METE
HATRGRA ) BT FEEHZRA -
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R IERERITR R AYE - K2 BERE (R DU oy SR B2 1) 37 25 il e
DREMTERE o SR AE RSN T A AR B RA - (HIE - fENE L BB
BAEEREC AT - 5 TR EARERF AR - DARTR B S E AR > FE T
5 BRI+ AT ] RS LD AR B B -

3. B ZHE V5 D (b a il BE 1Y e A

AR BANRTEATE R R TS - B - B RS EAFE TSR - ]
DU FAEIRER TS e R - TSR E LA e R T R IR - 2o F
FE T R E AT B M L HIRTT A » BEEE TEEIRUE » DUERIE
TR AL HRY » #05 2  RE AT ER G L] DASR L IE e SHATEES (ex
ante perspective) - FEEFAYHE BUEBEHI I E ERE - & EERERN HE
MERERIEERAFTREREZ - (B2 » BANERARS IR BHEZH LI E
RSP AT JT1k 7 A BRI — (R T E RTHRRY A 5836 - sl
REELE TRV SER TR, RIMEREHE "THARAN TR
F R ST RAES ) iR R ERNEE o HPEEMLET R
IR » FERBAS I B2 F S REe e © NSRS H AR - B TR
EENE R EERTE - BEMEEGRALHEE « b g8 L AT RS -
E TR E RS NEE T RIv#EG] (paradigm) - Wific By T EEITER
£ . (Law and Behavioral Science) [ PEEZITESH |, (Behaviora

Analysis of Law ) 77@ M Eit e iy | (Law and Socio-Economics) .,

75
76
77

Allen, supra note 66, at 898.

Korobkin et al., supra note 49, at 1053.

Cass R. Sunstein, The Future of Law and Economics; Looking Forward, 64 U. CHI. L.
Rev. 1175 (1997); Christine Jolls, Cass R. Sunstein & Richard Thaler, A Behavioral
Approach to Law and Economics, 50 STAN. L. Rev. 1471 (1998); Christine Jolls,
Behavioral Economics Analysis of Redistributive Legal Rules, 51 VAND. L. Rev. 1653
(1998).
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B T AP KR PRI SRR A R R R AR - DU R i 35
SEETT T B IE A i B S AT AT 737

FENNILLGRIAR R » A5 DL R3S - RUMEIE S 2R 2 FLA#
B RS DSRS0 s - BEaT R - s S Rk
PR ISR 2 BRI A » TR R R EIIE ™ .

3.1 HIREMEBREF

T E AR (RLUS IR RO G BTFR B 0T 5 AR R R 22
A A R R AL B R AN - S IR R A B A LR - FTDAEEE - H
> BB FOAR AR R A A AN AT B AT E B - iR
TEER SRR - SETRDARSE S Tk - IRHEER e F e iy A g > A
5 [REEZ G » DIV - KB S Ra NS RSO SSOH Y
HEY > S HEE PR E - AERIEERAIMUE BOE B RIFIR - TLIER A5
KITBIHR > FrATTBHEREEN® - HE QR EEGIERES

8 Robert Ashford, Socio-Economics; What Is Its Place in Law Teaching? 1997 Wis. L. Rev.

611; Jeffrey L. Harrison, Law and Socio-Economics, 49 J. LEGAL Epuc. 224 (1999);
Jeffrey L. Harrision, Teaching Contracts from a Socioeconomic Perspective, 44 ST. Louls
U.L.J. 1233 (2000); Dallas, supra note 44.

W AT AR R T AR EFEZBRATR > ER{EHREEARZIA > FER
Rachel Croson, Why and How to Experiment: Methodologies From Experimental
Economics, 2002 U. ILL. L. Rev. 921 (2002) -

HEEZZ2RESL  EZRAARBHN S TR wiTEF S FRGRE T 4
PIBBERB ARG « FTOL > RH A BEZEELSHARIN S ARRE > —BIPR L o
T2k A —BARUE I 2R c AXXTNBINEEB REH X o2k
R, # - See Mackaay, supra note 17, at 81. sbsbh - A EHFE X &E SR E B H
Fey 24 0 4% Critical Legal Studies ey 2% > #rmB—1+4F » 25 K%K - BN
LR R SR 2 ey 3T 0 35 % B, Wayne Eastaman, Critical Legal Sudies, in
ENCYCLOPEDIA OF LAW AND ECONOMICS 8 660 (Boudewijn Bouckaert & Gerrit De GeestD
eds. 2000) -

Korobkin et al., supra note 49, at 1066-67.

79
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TR R SRR o BRI LR T M E 2 - Herbert
Simon A EEH T TRELM: (bounded rationality ) M - LU 5 HLAYE
T > 3R A JERRAIRE I IR R A A R DS IE IR M S R 52 2
2 BE% - Simon 22 1 A JEITEBYERR T RSE RN SRS AR
eI » DIBOR N B BRRAE S Z2IRA] - S » AR EEe
th o IREH TS P RERERIE RN E A FORE » RIS
FMRE AR E ; (lexicographic decision making) - {H A5 Ry ZHE S0
SRR DA A T SR - TS R R R
R AR E 2™ o BRI S - AR E R L SRS
th o SR ELAER E A L B T RS B R R F A MR - v
FREERIAE T B BB A RHE R0 » (B R e EL B A b b R
o EEESRT - BREERENERETEZ T HERA, (hindsght
bias) FUSSE » 45 FLE R E B AN SRS B BRI - (HLIR 2
TR — s ) BOBREEIILAST - RS BB B M E e It A
KIS MBEEEEERSEEEY - MAEEN T BRER ) B8 EERA
TES BRI » HEE T R SRS IT ST AR (IEiE A
TeRTEG » AL EERRTTEE ) o T2 SRR A R EL BRI (A R
PR RASERA]) o HMBEIENSERE 2 B MR B
SRR o IRAL 0 DUCSETER S0 RIRER IS - SRR - R
SRR BRI %S » BRI IETER A B Y - TFTEIRgRRA - A Tk
SEHOMSE R TR BRI PRET - PRI - SQUEERSRTE © TS I - JU5E

8 FF MBI | 94 A A & Herbert Simon 7 1955 44 k42 i - See Jolls et a., supra

note 77, at 1477 -

Russell Korobkin, The Efficiency of Managed Care “Patient Protection” Laws:
Incomplete Contracts, Bounded Rationality, and Market Failure, 85 CORNELL L. REv. 1,
48-49 (1999).

84 JolIs et a., supra note 77, at 1523-25.
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SRR - EEIER » RIERERA® o (iR EERIRS R
BRI ES S AT M SR (53 - AR - 35EIE3% William Spelman &
SO N AR B B - S SR E - 2 A0S A HIE B )
] > EE— A EAGETIR TR R — 5 - (DA S B T AR > %
ZINNTS 0 A o B 7 A B I 2 R S R ™ - S
SGFFAIAS TR ATTEIE T IIEHE RS - LIRS E R | o e R
BRIV RETETE - SEUUIR R RMLYE TPERS - ISR | poe
(B AL RIS (0T - BEL AT - RSP AR | BRI
FERERRTHE - BT SOV SRR T T A 2 — R -
5 EACHRER I ATV PRI TE T - TIRCRETBITE » BT E AT L5
P SMTRALS o i e AR ST ST JT I -

AL ZIIEEREA A E TEFLL ) EERETE - e EE R
Z o TSR DS BRI ¢ AETHEE 5 R i a7
KACHAGE 2N » BRI B 2B AR » AR E AR A AF
HUEHE 1T At e AT B A% o B G184 T T2 MBA £
£~ PIUNARER MBA B4 DR I AR B SRR B A AT T 45 T e mbe
Bk, (Ultimatum Game) il - F1BR# K Z ek A 53 S aAe - Horp—

E@o - feE - A4 ® - Bfoft o (&F22000 (L)) - B 192-93 (2003) -

Jolls et al., supra note 77, at 1540-41.

Korobkin et al., supra note 49, at 1075.

Jolls et a., supra note 77, at 1479.

TRGZEBER  BNEREHELHMERS > LHRBREFRGIAR - KA
R EREEPFAMBIRA — B Tk Ay (home economicus) @ w24
AROAE > FEERAANTHRREH - ELIRREERBBRPOBEULS TR
FoRMBREETAFF  ABAFTREHEAS TR A (home emoticus) &
REMR XKL BERACERZIL LRAKRIHERASL ) C FHEH A Kal
Sigmund ~ Ernst Fehr #2 Martin A. Nowak % » % % ( T 2AF, LW ER
B RE ? ) - at <http://www.sciam.com.tw/read/readshow.asp?FDocNo=34& DocNo
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A% (proposer) - 53— AfB[ e (responder) - HEHE G NI
5 250 » BAEPEEUUTSEGE 5 270 o WEGHEIATT ¢ $2E W LUE
TESAMA SO - K REEETRDEIE » ISR - W IIREREE
S48 WSR2 - WSS T4 - BHEERE G L%
PYEHE S B Rt LIARARES IR RS S R EE T4
B T Sl SUME T2 R E A SR - E
TAEEERIL ) BEE  JORERE - SIS BRI
SEEE RS TN S R - e TR Iess S TR ER
INESIIS - TR IES RS VS8 ee  NEmEeRImALECD
IS« HIE: » BEBRATAS AR A TE © B D SR R
20-30%;2 i< 5% - ICHES T e ZIR s B0 TIOSss - T H - SsERE
RS T FEB RIS E8 A - S8 B OB eI 2 591 » ATk
%IRRT 40-50%H ARG TR EE™ < SEHE R RS R -
NFHE B S AR v TR A1T 1 IR AT R R TR - A
EEE R o SRR - AR e TARMEF],  (bounded
self-interest) » KBk T EFLZA, » 2HBEHE TR OGEES TAT,
WS w TAE B TEF - MITESRELE g B AR
BRI T R BT AT -

=56#) (last visited Sept. 2, 2004) (on filewith TLR) -

Jollset al., supranote 77, at 1489-93. Esa& % ' A T 22 MBA £ 4 £ kuy-F34
2EAH 321 A0 MRS MBA 24| K373 LT e REXERE4LANE
;ﬁ 3.35 3’:7‘5 °©

Id. at 1493. A B AMI# T AT | 69F % > £ B$ 4 Mathew Rabin # & % # b &4
S T2 Robin AAMBERLEE THMEAN B XH A IR AET
FoehA AR AMEREETHHE  FRTIRMBARATFHA - A
BATAEH O SN > FREUAR B Al 6) B3R ATHR T LU FE - See Mathew Rabin,
Incorporation Fairness Into Game Theory and Economics, 83 AM. ECON. Rev. 1281
(1993) -
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3.2 XRHMARIEM

AVEGATE o R ER R E SN TR — TR EE 0 RS
VLR A AR AT A TR o MR L R A R B
7 ERIEERESCER - BT - iff T RERTERE  (RLLE BT
RIEEBATE S - SURACTHE RS BT i GRATERAREERE A 1R - K
FFLARRRII AN FREEBIERERIIIIMIIRAE » 57T T B HE R 5
T2 B £ R -

Bl PUERER SR MR A R e RS R B
T FEBEHAE GEEANRETT - B §rlir SRS AT
B ERAIIRE - DU SSRCE - WIREE A S BN A £ - DU
RIEE FE 4 1) Enron ~ WorldCom S5 5& HI=E R B > SErf DAGERH T i@
B FRERISEETSE (RREPTE - MEmAL - 2HE BG5BT
RGN AR ) RN ATREAAAERY - AL e s - W H
W TSR [ AR T B E TS B E T (A
A 2 AR T R B BCGR E S AT A 2 B - B B
FACHI Y » R AR SR e ™

Q111 Sunstein #FZATS A FERTE B2 IR - R Y 8 8 T2
BEFSEFIEEIIFE PR « KIS R 28 S AR AR » TR
LT PR B 3 o BOMESS RS 5 A B L TR ~ O B - AR
b~ TR R  ERIEE S S BRI AT E - WS TS m
T FRLL - (TR - M\ ESEAE Coase FILiME T (25
AT ) MR EREARN - O REYCRY - HE e 2K E S

92
93
94

Dallas, supra note 44, at 882.

Id. at 884.

Cass R. Sunstein, Symposium: Research Conference on Behavioral Law and Economicsin
the Workplace, Switching the Default Rule, 77 N.Y.U.L. Rev. 106, 111-12 (2002).
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B R ST A DGR RIS % o T SRR | B ke Al
HEB T Tt @ IESS - TR B 2 FUATUE B MR » 38 858 5 B IR B
A o (HE - FEATEEAIZN 7B R HHERAEE DT A
YRS BT ™ o FHIL AT (TR RIS - REH R R
RS - REGTEER AL KR THIRL - (75 R -

Gty LT AR e T~ TR R TRENTERE B
& RATATLASEE > Bt I B3 AR T8 ST (R gt o S R > T
HEBEEESNEBWR - BRI EEY - Sy FAR
B~ BRSHIRIZ » HE B A FIRTRE RS L AR - DR
FIEL g ey HoA @ RIS T e ELIE A R A ST
i B R T AR i O A3 H T » S SR I UG
SRPE AT B BB - (BRI AEY - B EEB SRR - (RS

B
B
o

B rrE MR RGI AR N ES EmE AR EEARL EHEL MM ER 2

Bl AR BAR I G S 2 R IR R AR o £ — AP R TE QIR BIEE F 0 AR
BRAIRB G F A2 P BERE 47 270 0 1247 % £ 1,000 48 £ T oAH: 2 48
FIRREABKR 8% 22482 % | #5457 Bruno S. Frey % » EF &% (ULH
A 8y 1& ) - <http//www.npf.org.tw/PUBLICATION/EC/091/EC-R-091-025.htm>
(Sept. 3, 2002) (on filewith TLR)

JolIs et a., supra note 77, at 1483-85; Sunstein, supra note 94, at 112-13.

Jolls et al., supra note 77, at 1494, 1545-47; see also Harisson, supra note 47, at 1362-63.
Dallas, supra note 44, at 862; see also Korobkin et al., supra note 49, at 1074-75.

96
97
98



278 ##EESHm 1424

REEIIATHY TG M > AT RS a5 A RRESRE

TR ILE S ) -
3.3 Posner gY[a]fE

A2 25 7 A I EFERIRAY AR » BAPTANS AR Posner EX
FRERAR > JURRBEREROEES - DL 90 4EFL Sunstein E2 Posner . fHZHEL
%1 > Sunstein /¥ 1997 FAE CZIERENESEFEm)  (University of Chicago
Law Review ) #$3& 1 ( The Future of Law and Economics: Looking Forward )
—2L > sunstein {E%fam SR —HIRERIFRE] T IAEZ B ITHIARZKE - JE
FEAHNE TUuE s K TEE ) BRI IIRE , - Sunstein DIFF L EEE
BRI D BB PR - SRS SRR ~ BRI ERER T
12 WARERE » AR R I s T A AITT S o KIIL - Sunstein 4
RIERL AT PR A P I IE e 2 AR T A e e ™™« AT sy
Ayl - Sunstein B Jolls Jz Thaler & 1998 4% ( 5H PH AT R )
(Stanford Law Review ) fL[A]#%3£ T (A Behavioral Approach to Law and
Economics) —3Z > SENIEEAMMIERIAAZERY T ARREM: |, B THIREA], -
A B SRR I S LA ER 2 S M ST EBRENEE EE » T S T Hinhd
S BRER - R SRR RS MR ERE A > BT B EET
o o BT AR EIEA > (Stanford Law Review) HUSREEEETR
hEs Posner $1%#f FBfZCFHE L > Posner HI#£% 1 (Rational Choice,
Behavioral Economics, and the Law) —37 » i 7eE— I T% - Posner

O g 0 SRR A FRRE LB S OIT - AR LR HIIE B R e RS

# o Brsbz 4h 0 k3£ Dworking & Fried » CLS £ Horwitz & Kennedy » #7
SRR 2 B B R % P 4taz - See Mackaay, supra note 17, at 77 -

100 Sunstein, supra note 77.

101 JolIs et a., supra note 77.

102 Richard A. Posner, Rational Choice, Behavioral Economics, and the Law, 50 StaN. L.



=TT FREEHEEZRRBNRE 279

FESCPR R o (R MR TR ) AOMREETEE - S5t Jolls S5 Mgk
e o EPRSA SRR MR IR AOREI TS - B N SIS S YRR
T2 > Posner 2 ¢ [ ATEEERE - (RHSRIEE I HACER . FRL BRI
JiiE e I T HE - —EER S A EIERCA - BPE R HAAT - JE
BPHHIGEIE T - HEl S TR DUR RIS 51 - Mt Lk i - 5
FEEAGE BB - DUERINR Y - T BRI R
SETEIISEE - AR TR DR NIRCA - EEIE A H i
(Pl BEBT ARG - B9 - WEEE LR R .

4 T B A E F2 S) - Posner 1} Sunstein 25 A R EE— 3
HHLTE - 2755 Sunstein S A SR TAETREIVE - TEIREF] ) AR
FiTst s B » R LT - DARTEE RHE S0 - [ BT RER S
T PV I A A T 6 A o RS A B R R
Sunstein % A G2 A 2 AERRIY - {H Posner SR8 — {8 A LIS FERFTA
PR 2 SRR, PSR B0 ELAORERE - b LANC BB 001
—fE ARG E BRI EEIELERE T FIDIZEE 5L A DRl - (240
SIS KRS OB IEEE ok - FAEREE L1328 T - Sunstein 25 A\ H[AE
A FBEARE - —E AL TR T ERER Cavailability
heuristic) *YAT55/ 7 - Posner $HEFEMRIHIRIES © b A% IR

Rev. 1551 (1998).

103 4. at 1551.

00 TR R — AT ERGER] - EAPIBOR R > Rl FH > BRE ik
ANEREY A—BRRAAXEHRA - EERMAELBETAAEHNZRERRE
B BAERIE A AT . (Bl ARENREAFESL > AU BRALE
B ? ) BAEA AR R B E N EREE > CHBEEAMNGTE - (Hle:
HETEINUTTRHAIBE fREToRENEL TUBERAFEERTETE6
SR REFETHEHEARE) c B FAMBHEILFHOELRELY
THER > FFEUARo LHARKEHRZHFORE > 88T KW B HE A MR
BT ey kE | c L RMER  (AeW4) » <http://www.sociawork.com.hk/



280 FH#EESHm 145244

BT AIDUE AR RERAT - My DU B BRI - T DURIEE
FIVEER LY, B & I SRR o JLAMEIA TAZE ) B TR BIRIR -
TR GBI, - T SRR ) S 0B ER R it e R A A L
Posner th——fiILAElfE'® - ] Posner £2%] Sunstein 2 AR T TS
PR | RFERES - TN AREN AR R ES | T SRR
o T DU TR A TErE R A R TR, o B
fe Sunstein % A BT o 17 AR I ER B R HE AR R ER ORI SE RIS
IR &% AR (82 ) |, (non-Euclidean ) Bil T [ 8 B 77 [i 38 38 ]
£, (Euclidean geometry) - Posner [RIIHRE » 74 EL 2 —ff 5 A
Rt o FILAT R - Posner SRR TEIMEEIE , - T HRIENME R
SRR - IR AR T - SR EUEML T 7 B B 2 AR T
ISR - (E R -

FELLEME - T Posner MYEIEZ 4 » SR - HER S TE
IRBIFAEE M ~ EFIR BT E AT (AR TR RS
FLERL T i S B A BRSO R » FELUE ST A S A S 3
AT LE - RETRQHEEE A Trethiazneg'® -
FITLL » 1B R B R T R A TR BT S 2 T LR o
HH CHEATEBR » AR b SRR TS TR E TS
AA— e .

L SER B > BT DA ER T AR S S [ B B R iy

psychtheory/theory_psy/general psy/chapl4c.htm> (last visited Sept. 2, 2004) (on file with
TLR) -

105 Posner, supra note 102, at 1153-54.

106 4. at 1561-67.

10714, at 1552.

108 Gregory Mitchell, Taking Behavioral too Seriously? The Unwarranted Pessimism of the
New Behavioral Analysis of Law, 43 WM. & MARY L. Rev. 1907 (2002).



= FREEBERRBNRE 281

BN NBETRBISENES - PIaTle " RgoEpcEst, - T ESE, -
CEERREND o SRR IEZ A IR B - BRI o RS
T EIRAL B R NI TRV E ISP - {272 - 1€ Posner [AIfERZARILL
TR0 > R ERIR AT AT i L ZAS o BB A PR B F AL - I B SR
FIERBE RSP BERTIE - e DIERIIE — 5k B SR e IR AE
BV BRI SRR AN 7 (EAS P MR RE L BT

4. fEAS IR R R——ARRS i

{6 s B B B PR IR SR+ DL R e G 4 AT B A B B AR B
A IR - FRAFT RS DU B R B Ak e - Sl P A B S L R A B AR T B 2
@ o

B4 B DU 2 ST 5 R AT R B AR - A IR R R B A
LS B0 QIR T s R B B T i - R
SCRES S RS » S5 PR B M B U o BRI SEEIME 1930 4Ry
BT » S R AT IR DT AR A PR T - BRI R A 22
B B o TIARBRER S T B AT - Sl B S R S AT 1
E o BRI E S o R S AR T - DU SR
SheE AR - FrE S AR B T AR, T - £
ERIEE » BB BRI R S IR DU ST s - BEaT ke
SGAERF AT ok SR TR R i s T o T S R A AR I S AT

109 Steven S. Kan, Law and Economics in Taiwan, in ENCYCLOPEDIA OF LAW AND ECONOMICS
§ 375 (Boudewijn Bouckaert & Gerrit De GeestD eds. 2000).
0 FEREEL (+H EIRESRHSE) 0 (BAKHIHE) 0298 0 A 181-
216 (2002) -
Warwsmg ke MES EXF - FEFELE0 0 LALETEEX NGRS
WX RN ERE R - FHERAAS— > (FHEFORR - BRART) > (&
AATeE) 0 67 #10 A 92-96 (2000) ; ®wAE (ALY HAFREM) > FH=

11




282 F#EESHm 145248

HE  JVE RN BT - AN AR - LR
TR T A DR A HT 15 5 4 - B pran ™ - A — R E » A%
EACPRER W R AP IR R R SR R R
e AL TR R LA SR S R R SRR o DRGSR s B A i
BT ATEr o PR R AR R R A R T o B R AR S
WITERES B8 - B HMEZ S 3 - JE] e S ARTIE T -
HR - RS N L R 2 R - ARG AT - R B AR

Bk R ERE s Rt g 0 P RARIR T LAAESHZ A 9 (2002 F 11
A 158) @ ¥&% > 14483 131 Bys > (AESESARER2MR) o (F
EREELZET]) 48 B 37-60 (2001) ; #kAKsk > (X HuMEREGEHE N
M—H— RSO BREEYREISA) » FoERARE K EMANE > TR
HRE T LAXAGHZHARA (2002 F 11 A 158) 5 RE > (EANEBR
BOWWR?—4 "THFFERAY BB EHH THEER, RA) o KEHEN
Bl E x4 (2003 F2RAAREEMNGHRXE) » B 295328 #iEfg > (%
FRBF2EFN»H) 0 (R FEHE) 46 06 #0 B 36-74 (2002) ; HXR
B (EEARBMEDEZEFEREE ) » (6RE2HE) 3B F5°1H° R
131-81 (2003) - FRASH 2 R E/F R Hpb S F 2 3hu > #3518 » &ikfitb—
— A4 o

David D. Friedman % > 148 %22 > a74B3x 7; Cooter & Ulen Z > ;B Bt 4:3% > 7748
5.

Blho © BEAE 0 (BB EAEE S %R RARG AB) 0 R EEHR
KA EHRHX (2000) ;BB B > (MEF,HFEFEAEZTHM) > IERS
SR AR (1999) -

Blho @ AT AE R AL 2 X E (BRE LB ) (2002) ~ ( RAF&H MR
®) (2002) ~ (#HxAH=F) (2002) ; GEEHKRZHXE (LFEERE
#) (2004) ; ExXFH#E2HXE (RELEHRLF ) (2000) -
FRARRET UAIEGHLH RN 2000 £ 58 1920 8B wmTE—F Tkl
aE S RHAE e, o RETES &K - k= FaneE  £RHT I3EH
X > B XAE REH > FieyF F s Chitp//www.issp.sinica.edu.tw/chinese/
lawlhtm#18) (% BH#I 200445 9 H 9B ) - F# 2002 % 11 A 15 8 £WE =5
Mg ERBLERX - ARARNGERLERAF A LHENS > 2FEBREMNT
A o

112

113

114

115



= RGBS 2 AR RE 283

PR AT o7 B Y S AR 2 4507 5 MR R R T IR T A
FEA BRI » G AR T - (OB e | %
BER > CARAE S B R R IR EF 2 i A > 8 S b e £8 22 R VBT
5e10 o R SRR S E L E B IS, - TR AR SR R A
JETT R - RIS B2 R ITHE AEEER 1%  B EA
Posner — 1 » BURE AR SE B TR LT © SRS E Sunstein 5 A f1IEAE -
IR B - (B IEACTRER AR A R ATEE 2 HIE SR e e - JEfE]
2 o R BHA ISR 2 Sl - (LA B R 2 AR AT - FELUR
PR AT ST BEAT B R RE S T B ST O B
5 QIDENHE R - TR R S KT TR TR B 8 7 B 4L
FRFCIE - HEE (5 A R BB 5 -

o R o P 22 e B S o] AT AT (o B AR o 2 s BT
JeAS DAL IE i B RS 2 BTN » S22 1 B R £ SR ER 3 5 T g
o (BRAEREIER T - BRI E NG - RN T ERARE
IR HEHEIRT SRR - S SO ERER S HRI AR
ARG THEMETEL SRS 2 A » e R RhE R Hi P A i
s A BRI SRR S R BN RGR A RI T o 11
AR HRER) B BSEAL TR BERTE B T ARSI T D R R R R R
%o B B RE RS B R S S SR B AR - FEB B SR [ Ay
FPRELLS I > HEIRE T R R - bR TERCE | B -

TR 2 EEMEORE B HE s AREERE TR, TIE

U6 1) 4w 2002 43 B f 46 7% 5 45 4943 £ Daniel Kahneman i Vernon L. Smith » B4 B 2
A AUTHREHRLSHEHTLARER T2, ~ TaH | RERBMES - 3F
% R% B ATIBIEET -

Wolemarigee 101 S A2 X i 112 @2 B4 MAR U3 MAASAZ
B X T e 0 R EZ GBS ERBOER > MR RE L& 0 @AM
franE -



284 FHEESPH 1425

#, 0 T BUCHOOEEEERATS © EAERIR  ERA
W » IRE BRI ey ik (RIS JEEE i e - TR
S H AN E I B ST 2R B Bk B RS
e G BT TREFIRAMBE A IREERL S AT DL O
B H BB R I AR CAFAE 5 24RO R B E I
L REESEEIH S o ) BT KSBOEEGIEER » 25 T HIE A
T8 » WRESNILEIT SIS - HREERILETE  AleT—
ERRFET - EEER > TEEEEAR, o TilEwemE o a
FRERE AL FIES o R REERE R - SRENAS TR A RCR
HIIESE | - BFTEEEA  DHEMRSEEBSEEZEE « WREE KRR - 1
VELIIE 2 SR - T RIS R TR E RSB e
A FHE AT IERIOSF#E » RED 5 R A S TR S R S R
B EE U TR RIS » SRt TSR ) IEREN: - B
BLORA LSV TN E R E - DUIELEEE] - B
PRIT TR W GEIT YR  RE R TSI RS R
FRATAR RS ARSI T HERE e Ll T AZRIE $2 Mt g
o FRE A AT | B o HBEITISEERIA S 163 16656 2 I 2 M AR
FEE R o L EEELERATE - IERAEIR - AR T R0E
i - ARSI E -

U8 oy saik » 374832 2 H 8586 -

119 Jeremy A. Blumenthal, Law and Social Science in the Twenty-First Century, 12 S, CAL.
INTERDISC. L.J. 1, 52 (2002); Chris Guthrie, Prospect Theory, Risk Preference, And the
Law, 97 Nw. U. L. Rev. 1115 (2003).

EHEMTMT 10 s Py ARAMEFRLET (BATHELETLARE 62
AN) P ABRBEATAREBBEY  ERGFRLRAERA RAKR TERAE2R
F &R 10 Rk EHEAT AMEFRDERIALENFERL > SR RE
A BAEFERAGBELT » SULBIERRE BEE4E "HATE, -8R
BA S B BOMABINFERG TR > R IINTHERM A > AP RRI e 2R -

120



= RERRS 2 AR RE 285

o NER ST —EAGRNNE © TREER > R
AR - AMOLEERTEIGS - TS e A aRE
VE - AT » DU R ERRE R | o FTDL - fEHe Y T
B RRPREEE — PR TR REE - SR R
P EI B 2 RO R AT B TR SR -
TR A ERRE - T B R S 1 L (A A B A - DR R
4 Adam Smith {BETEE(E (BE ) PATERS TEER, (Saute of
Apprenticeship) Hil "$&%: , (Poor Laws) B4l - Adam Smith 2543 T2
B5E)E RGN E AR R > TR THER » T IEERaE M A8 £ 5%
T2 M F] S0, (not to their humanity but to their self-love) %% - (B » ¢
18 HHHACHTER - BIR B ENS T AT L IRE - Horhiy TEgE: , B
TR IS TARE R - AREE TEME: | OBLE - A
SERE R TR TE - HEE DS T R - R0 TR R
F B R R AR o TR AP TR RIS T
FHess T8 LRSS - (R EARE D  BNVEBETS - WIET T 7
FHYTT S - Adam Smith SEEREHIERIMHLTE - SRR 7 FEAEEERIRT A
Eo U0 i AR - N R I iR - A8 65
TR SIS T4 - M DA — SRR » DRGSR
AL HARANRL E B0 » 30 LA SR B B P 2 F - 31 EL R
R T2 B T R - HE RSB » AL » f R R
R R -

TE RS B S — I LB 4% T RS B 4 - BIATEE  a
B o MR TEEEEER T AESRE RS - B LERE

120 e kg% . 41483252 B 20«
122 pdemSmith % - HEx# > (BE% (L)) » A5 15 (1976) -
123 siger 0 B 12226



286 Ft#EEkSrHm 145248

EHE TR AR N RAE I TR - IR - 5 T P E s R e
DIFISEE) - BT —E S EEELE T PR » LR
RAEETIBE I T » BIA A3 EATA =4 IO R o AT
A RV R 40 HIAL > ZEIRHARIAR IS A - A
g o A2k o SRR T & RSB HERE - SIS TR SR -
G R - B S A - AR T —BEIE - e
oA BB IR T SERRAS TR 1 ~ RS - Hs SR
SARARERE - DRSS EIEN 1 P E - IR T AR 1 T - SRR
5 T T H o PR T R SR A A 3 - Adam Smith 72 i
£ TAK 40 U EIEREE R - BN E AEE— RN - RE2iE
SEFTE R R R R -

AL Adam Smith a2 g B0 » SRS T M8 F B
A TR . B R SRR, - TEE R EREE
AR IE | 12 PIAl © 2652 Cross BT » AR A0
SRR R s R EUL) - (B B i e R 2 - R
SRR A ERl - BRE TS - AR - (OB
HHIEEEER - Cross 305 % e 4 EHS BB A B T W
BEL ~ THA, -~ TIRERIE ) SBmUERHE o AL RS
A SO S TRE TN o DL - B TR A LT AR ST
TR R B R AT ORI AN TR IE T SRS B A R (]

el

124 4mx B 13946 -

125 52 58 Jonathan B. Wight % » it £ 3% (BB YW E) B 8587 (2004) -
REZEHERUNRGER > 2842 Adam Smith £ 75 £ 21 # LR &4
H RS E R ?EHERE > A F Adam Smith £ (B EH) FTRAT THEEEE
HEEMH > THAANEELBELRE "ERRGF, > MASTHHEENE
AR hBBBIFEEIK > E@EEMFERRLRAATRHBERLERD

126 See generally Frank B. Cross, Law and Economic Growth, 80 Tex. L. Rev. 1737 (2002).



= FREEHERRBNRE 287

TR 2 BE 2  fEERZ BT RER % - RIPIEGESEE » 5
(AR S HISE 5 1R 8 AR R i FHY 2 51276 AT BRI AR i
LR RS RERS IR AT AT - BRI TR sy
7, (legal analysis of economics) FAIRFZEEA » T i AT Ry 25
REIBIRBIGE D - S Gl Ok s SR ST N
TERVAREERE [ AT PG IE ) - WOm A AEE FTE SR A B B A ALY
E 1‘%‘%129 .

B ERR I 2 o ST R B E S R T ST
THE ) BORIMR - MR RAEE TS AR RS REE o AR R
Polinsky #XZATS » EEZESTEAAT » B B i i R B P RS
AT LM ER S SBmATH RS Bk 2 A o i
RREVHAHES T A ) s g FIL T SR I e 3 A8
PR TR A - T e BRI B 2 2 A R A B R S g e - 75
SR S 7o T o B e B B B RS 2 B s e O S
REIRSITHIHE S > $S2  FAFIRERLIR S TR 2 TR RO REZE » Sk
BN (R S R R TR ) B T DU 2]
ISE SRR E R, ORREY - AT ARG (T BTSSR R
i o FTDL » R 2 RS S e AR T T AR 2 Bl » R A
P ERLSE (SR P R DA R B A TR 3R 1% B ENESR THERCE | 1

127 Chapman, supra note 6, at 472.

128 |4, at 495.

129 jonathan B. Wight 2 » iz % B 3% » 374832 125 § 124-25 -

130 POLINSKY, supra note 71, at 169.

Blasagns Grane@eadsEfin) o Wiks David D. Friedman % > #74
Wiz, gr4B 7 7 10-11 -

182 Harrison, supra note 47, at 1363. sbsh » KRB L H T ws R/ E T HEELER
WoBBLEREME? AR ARA T THRERERR  SF OB ET R
HETZARNBREATy - "5 AR By RBETABRITARMAGTREE  BEST



288 Ft#IkSrm 14524

TATIEH -

235 SRk
B

Conse, RONALD H.3% » Wit « U0 EER » (RGiH ~ TTHEAEHE) » SEVRHIR AR )
HIRAT (1995) -

COOTER, ROBERT & ULEN, THOMAS ¥ + JIBEINEE + (WAEMEIEL) -+ BERALHEAT
(4l » 2003) -

FRIEDMAN, DAVID D3 » FRIFMIEE - (EMPRSLAEIEIEE) » SRR IR A T
(ol » 2002) -

LARENZ, KARL  BREIEE + (A5 a0) » T MBS ATRAT (1996) -

SMITH, ADAM % « R - (BIEE@ (1) ) - AWETTHEERZEE (1976) -

WIGHT, JONATHAN B.% + TS5 HE5% » (SSBIERENTAS) » ASVESTHIRE (2004) -

TEE . HERSGE  (EESEE (L) (T))  HESREHERLH
(199%4) -

FF o (REEEREAEAN) - TTIRHERAR (2000) -

FERE o (REME) - HEWT (2003) -

SEE - GEEAMTIIE R D S BRI R KSR EHI T
2 (2000) -

ORI 0 (A SRER - GO 1L - 1994) ¢

RINE - B BIES  RIE . EWE) - MEE A HBEIRAT (2 B
2002) -

HNE o CRRESEMHREEL)  SRER - (1967) -

FUERENE ENBERERNTENS > ARG ABFELBRGEERILHE -
FAR O RREL AR 110 B 207 £50E > BB RTAHRLINZEAY R
BT AR BERER SN > RAXZASCARTNEERLZ > wREX
BEL TREAR ) oW T EERBLEAS O BELRAR - Bt > BRYSWN
e THERES ) KFZTURERY TG -



= RSS2 B R RE 289

BEE - (RERFE T T ERENECERSM) - s R R IE AT iE 18R 2
(1999) -

RESROC - CRIPRUBIRIRER) - JTIRHIRAE] (2002) -

o (M =E) o St E] (2002) -

o (RESRTLEAEAE) o Wkt (2002) -

» (RESRTCEARGE) o BpERiffot (2002) -

IR - BESRIC ~ WIRH - AN - (REEEE 2000 (F) ) - HEEFFARAF (3
ki » 2003) -

e - CGREEHERBAAL) - ST =] (2004) -

RNEFE

HART, H. L. A., THE CONCEPT OF LAW (1994).

PEARSON, HEALTH, ORIGINS OF LAW AND ECONOMICS —THE ECONOMISTS' NEW SCIENCE OF
LAw, 1830-1930 (1997).

POLINSKY, A. MITCHELL, AN INTRODUCTION TO LAW AND Economics (3th. ed. 2003).

POSNER, RICHARD A., ECONOMIC ANALYSISOF LAW (5th. ed. 1998).
=A
B

Targ > (RREREEES E MR AN CRE) - (REEEmEGE ) - '
161 (2000) -

_ o (EREOITEIREmRER ERER G0 o (RpEaE S E T H 1
(2000) -

R > GEERSERVIETR - SRELEES) - (RCHEATIE) - 67 1] H 92 (2000) -

FRAE > CEEIREAERSH T EAB S ) - (Z=EAHT) > H 50 (200146 ) -

R - (HEABAHEH R OEERET) - (GRESEHE) - BE 1 H
131 (2003) -

PGS  (EARERSECHRK ? —t TssPAaiil ) HinE &g " A
o JERDD > Wsk B AEERR - (2003 SERBIRHGAEMR G k) - 208
REFHGEERAZERT > H 295 (2003) -

R > (CR2HEERNERME) - B ERESE AT ST & > shoiseb
(At S RS2 % (20024 11 15 H ) -



290 F#EELHm 145244

TERAE > (RHRBFSTHEEAYEENEEE ) - EkAE David D. Friedman 2 - fRIFEEE -
(RO ELELARARS ) - H 7 (2002) -

et - (ANZEMRY) - (RESTTESFE) » H 140 (2003) -

o (CP——rE R ) - (REihikflEme) - 29 8 » H 181 (2002) -

0 (EREFHERSR? AR S B) o (BRFTESEE) 0 H 20
(2003) -

o CGEirEE) o (RESRTEARETE) 0 H 210 (2003) -

o (EEEENESZA) o (REFUTESRE) 0 H 18 (2003) o

o (RESTHIRIEER) o (RERUTIESEA) 0 H 142 (2003) -

- (EERDOEEE) - (BEFE«9%E) - H 32 (2003) -

BURARR » (EEITERS I ITEEE ) - (ROERTIE) - 2587 » | 143 (1992) -

TR RS ) - (PIERENREET) -4 B H 37
(2001) -

A (BEFRIRZAGESNT) o ONEFEMEE) > 46 &> 6 ] » H 36 (2002 4
12/7) -

& (—(E 8 EEFMRTEZEE ) » (HHEEZMEE) > 93 B> H 236
(2003) -

BRKIR > (A5 P BRI ARSI I AfT—— 0 — vl R B LR ) - B
B S T ER A IR & R TR R LA ST R ST AT AR (2002 4F 11
H15H) -

ERE

Allen, Douglas W., Transaction Costs, in ENCYCLOPEDIA OF LAW AND EcoNoOMICS, § 740
(Boudewijn Bouckaert & Gerrit De GeestD eds. 2000).

Ashford, Robert, Socio-Economics. What Is Its Place in Law Teaching? 1997 Wis. L. Rev.
611 (1997).

Becker, Gary, Crime and Punishment: An Economic Approach, 76 J. POL. EON. 169 (1968).

Blumenthal, Jeremy A., Law and Social Science in the Twenty-First Century, 12 S, CAL.
INTERDISC. L.J. 1 (2002).

Butler, Henry N., The Manne Programs in Economics for Federal Judges, 50 CASEW. REsS. L.
Rev. 351 (1999).




= FREEHEERRBNRE 201

Calabresi, Guido, Some Thoughts on Risk-Distribution and the Law of Torts, 70 YALE. L.J.
449 (1961).

Calabresi, Guido & Melamed, A. Douglas, Property Rule, Liability Rules and Inalienability:
One View of the Cathedral, 85 HARv. L. Rev. 1089 (1972).

Chapman, Bruce, Legal Analysis of Economics: Solving the Problem of Rational commitment,
79 CHI.-KENT L. Rev. 471 (2004).

Coase, Ronald H., The Problem of Social Cost, 3 J.L. & ECON. 1 (1960).

Cooter, Robert & Eisenberg, Melvin A., Fairness, Character, and Efficiency in Firms, 149 U.
Pa. L. Rev. 1717 (2001).

Croson, Rachel, Why and How to Experiment: Methodologies From Experimental Economics,
2002 U. ILL. L. Rev. 921 (2002).

Cross, Frank B., Law and Economic Growth, 80 TEX. L. Rev. 1737 (2002).

Cullen, Colleen M. & Kalberg, S. Randall, Chicago-Kent Law Review Faculty Scholarship
Survey, 70 CHI.-KENT L. Rev. 1445 (1995).

Dallas, Lynne L., Law and Socioeconomics in Legal Education, 55 RUTGERS L. Rev. 855
(2003).

Demsetz, Harold, When Dose the Rule of Liability Matter?, 1 J. LEGAL StubD. 13 (1972).

Depoorter, Ben & Hatzis, Aristides N., 19th Annual Conference of the European Association
of Law and Economics, Greece, September 2002, 23 INT'L Rev. L. & Econ. 341 (2003).

Eastaman, Wayne, Critical Legal Sudies, in ENCYCLOPEDIA OF LAW AND ECONOMICS § 660
(Boudewijn Bouckaert & Gerrit De GeestD eds. 2000).

Elkin-Koren, Niva & Salzberger, Eli M., Law and Economics in Cyberspace, 19 INT'L Rev. L.
& ECON. 553 (1999).

Epstein, Richard A., Law and Economics: Its Glorious Past and Cloudy Future, 64 U. CHI. L.
Rev. 1167 (1997).

Guthrie, Chris, Prospect Theory, Risk Preference, And the Law, 97 Nw. U. L. Rev. 1115
(2003).

Harris, Ron, The Encounter of Economic History and Legal History, 21 LAw & HIsT. Rev.
297 (2003).

__ , TheUsesof History in Law and Economics, 4 THEORETICAL INQUIRIESL. 659 (2003).

Harrison, Jeffrey L., Egoism, Altruism, and Market Illusions. The Limits of Law and



292 #IEELHm 14524

Economics, 33 UcLA L. Rev. 1309 (1986).

__,Lawand Socio-Economics, 49 J. LEGAL Ebuc. 224 (1999).

_____, Teaching Contracts from a Socioeconomic Perspective, 44 St. Louis U.L.J. 1233
(2000).

Jolls, Christine, Behavioral Economics Analysis of Redistributive Legal Rules, 51 VAND. L.
Rev. 1653 (1998).

Jolls, Christine, Sunstein, Cass R. & Thaler, Richard, A Behavioral Approach to Law and
Economics, 50 STAN. L. Rev. 1471 (1998).

Kan, Steven S., Law and Economics in Taiwan, in ENCYCLOPEDIA OF LAW AND ECONOMICS §
375 (Boudewijn Bouckaert & Gerrit De GeestD eds. 2000).

Korobkin, Russell B., The Efficiency of Managed Care “ Patient Protection” Laws. Incom-
plete Contracts, Bounded Rationality, and Market Failure, 85 CORNELL L. Rev. 1 (1997).

Korobkin, Russell B. & Ulen, Thomas S., Law and Behavioral Science: Removing the
Rationality Assumption from Law and Economics, 88 CAL. L. Rev. 1051 (2000).

Mackaay, Ejan, History of Law and Economics, in ENCYCLOPEDIA OF LAW AND ECONOMICS §
200 (Boudewijn Bouckaert & Gerrit De GeestD eds., 2000).

Mitchell, Gregory, Taking Behavioral too Seriously? The Unwarranted Pessimism of the New
Behavioral Analysis of Law, 43 WM. & MARY L. Rev. 1907 (2002).

Posner, Eric A., The Jurisprudence of Greed, 151 U. PA. L. Rev. 1097 (2003).

Posner, Richard A., The Decline of Law as an Autonomous Discipline: 1962-1987, 100 HARV.
L. Rev. 761 (1987).

_, Rational Choice, Behavioral Economics, and the Law, 50 StaN. L. Rev. 1551 (1998).

Rabin, Mathew, Incorporation Fairness Into Game Theory and Economics, 83 AM. ECON.
Rev. 1281 (1993).

Sunstein, Cass R., The Future of Law and Economics: Looking Forward, 64 U. CHI. L. Rev.
1175 (1997).

, Symposium: Research Conference on Behavioral Law and Economics in the
Workplace, Switching the Default Rule, 77 N.Y.U.L. Rev. 106 (2002).

Swygert, Michael 1. & Yanes, Katherine Earle, A Primer on the Coase Theorem: Making Law
in a World of Zero Transaction Costs, 11 DEPAuUL Bus. L. J. 1 (1998).

Ulen, Thomas S., Rational Choice Theory in Law and Economics, in ENCYCLOPEDIA OF LAW




w7 RSS2 R AR E 293

AND Economics § 710 (Boudewijn Bouckaert & Gerrit De Geest eds. 2000).

HAth

RSB R D NSt RS AT  (FEHEE SRR E )
<http://www.issp.sinica.edu.tw/chinese/law1.htm#18> (on file with TLR) -

S (RRERWEETENZHEIEANEYIE? ) » (HE5HE) » 114 H]
(2002) - availableat <http://www.ieatpe.org.tw/magazine/114c.htm> -

il #E R > (t &40 ) o <http//www.sociawork.com.hk/psychtheory/theory psy/
generalpsy/chapl4c.htm> (on file with TLR) -

Bruno S. Frey =% » JEE M > (X EENZTME) - <http//www.npf.org.tw/
PUBLICATION/EC/091/EC-R-091-025.htm> (Sept. 3, 2002) (on filewith TLR) -

Golecki, Mariuzz, Economics of Law as a Jurisprudential Theory, German Working Papersin
Law and Economics, Vol. 2002, Article 13, at <http://www.bepress.com/gwp/default/
vol2002/iss1/art13> (on file with TLR).

Sigmund Karl ~ Ernst Fehr B Martin A. Nowak & - T HE - ( TA7T ) EiEkry=EE
BAIE 2 ), at <http://www.sciam.com.tw/read/readshow.asp?FDocNo=34& DocNo
=56#> (on filewith TLR)

The Journal of Law and Economics, <http://www.journals.uchicago.edu/JLE/brief.html> (on
filewith TLR).

The Journal of Legal Sudies, <http://www.journals.uchicago.edu/JLS/brief.html> (on file
with TLR).



