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Functions and Restraints of Compulsory
Licensing: Perspective from TRIPS
Agreement and Public Health

Richard Li-Dar Wang

Abstract

In the academia there are generally two positions about the practical function
of patent compulsory licensing. In light of very few cases of compulsory licensing
seen in the world, even though it is acknowledged both by the Paris Convention
and the TRIPS Agreement, some commentators are skeptical of its function in the
real life. In contrast, the other side holds that even if the real cases of compulsory
licensing are scarce, the very existence of this regime can nonetheless afford a
useful leverage for domestic industries in the licensing negotiation with foreign
patent owners. Though both sides have their factual bases, they still fail to put
forth convincing evidences and concrete reasoning for their positions. However,
the wide spread of HIV/AIDS these years in Africa and Anthrax attack in the U.S.
after September 11 have recently drawn people’s attention to this issue. It has
been hotly discussed and debated that whether the national governments, under
the TRIPS Agreement, can exert the rule of compulsory licensing to force

multinational pharmaceutical corporations to cut back their drug prices, so as to
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make certain drugs, which are essential for public health, accessible to the general
public. This new development provides an excellent opportunity to review the
functions and limitations of the compulsory licensing regime. This article will
make use of the real situations and arguments emerging in HIV/AIDS and An-
thrax cases to analyze this issue more thoroughly, and thereby to formulate and
argue for some specific findings on the topic.

Keywords: developing country, pharmaceutical patent, bilateralism,
international intellectual property law, World Trade Or-
ganization
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EJJ %[Jagiﬁ]ﬂ?s?@ (compulsory licensing) - ?S[BQIEJ:%UH%E'JEIYI:H R »
v T, L wngj%m@ SRR S S
FFURIS 9 * 0085 - I R SR
Wt ] o 1B 25957 5 «F@‘I(Z) @FHE > fﬁwﬁ“ S E T TR
il > P R J! JVFH“J%J!FETPF@*V IR SR I L
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1 BhA % (World Trade Organization, WTO ) %7 EJ,?FEIFTJ THECHT % A
( Agreement on Trade-Related Aspects of Intellectual Property Rights, TRIPS {7
&) HE Eﬁﬂﬁ?iﬁjﬂ%‘s‘?% » PSR RFF ] o (B RS 2 2 2 O R
[ o SRR B (U TRV - oo R o
LY A TRIPS 58T 31 15T b Ko FELT) R S S
VA A TSR | O] SR B i
%J/ﬁfﬂﬁ*" LR B Ff‘?ﬁlﬁ@ R J?JQ‘Ifk YRR o IRMERT S [H' J/TF‘
%%::%?Hiﬁ; T TRIPS &y 31 [ELSHIE 0 75 IER'E-EJ :

IR E FHB«[E&'%%FFQH’{MW‘UM@JEHlb}lﬁjlﬁfé Al EIEU“
( public non-commercial use ) E’?@F;ﬁfﬂ?‘y@n P o PR = SRR TV [
YAETHF S PIPEN A A R o e S e el
FiE TRIPS (& M AP R4 = 1R ‘qﬂ?%{p Jﬂ”“ ﬁjrb R

Yok TRIPS 12 THERFHAEMARE CLRE PR NIRRT
e

“r 42 compulsory Iicensmg ) Mf AFE AR THEHFEFE ekt d e
AT R Foo e TR IR 2

Declaration on the TRIPS Agreement and Public Health, WTO Ministerial Conference,
Fourth Session, Doha, Nov. 9-14, 2001, Paragraph 5(a), WT/MIN(01)/DEC/2 (adopted
on Nov. 14, 2001).

3 B TRIPS % % 31 % 2 3k |35 » see JAYASHREE WATAL, INTELLECTUAL PROP-
ERTY RIGHTS IN THE WTO AND DEVELOPING COUNTRIES 320-321 (2001); WTO
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®  WiLLIAM RODOLPH CORNISH, INTELLECTUAL PROPERTY: PATENTS, COPYRIGHT, TRADE
MARKS AND ALLIED RIGHTS 209 n.18 (2d ed. 1989).

W ey 4r 7p 235 3B0RAAE 77 THfEP AR E LR
dARRP R ARERTEFD o MR TG REFAF S R A
EAHEA S A o TR @;‘é‘é‘?’%&ﬂﬂfﬁ%ﬁi Bl AR ik (BJLEEEfR
#y o F 107 (2000) -

E B FI 6 F 1245 3 275 #4Rir 6 F 38 -

See e.g., CORNISH, supra note 9, at 209; CARLOS M. CORREA, INTELLECTUAL PROPERTY
RIGHTS, THE WTO AND DEVELOPING COUNTRIES: THE TRIPS AGREEMENT AND POLICY
OPTIONS 244 (2000); JAYASHREE WATAL, supra note 3, at 328-329.
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HANNAH E. KETTLER AND CHRIS COLLINS, USING INNOVATIVE ACTION To MEET

GLOBAL HEALTH NEEDS THROUGH EXISTING INTELLECTUAL PROPERTY REGIMES 48
(Commission on Intellectual Property Rights Study Paper 2b)<http://www.iprcommission.
org/documents/Kettler_study.pdf>(visited July 18, 2002); Brazil and Roche Reach
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Discount Deal After Announcement of Compulsory License for Antiretroviral Drug
Nelfinavir, http://www.cptech.org/ip/health/c/brazil (visited Aug. 26, 2002); Swiss
Company Agrees to Cut Price of AIDS Drug, Wash. Post, Sept. 1, 2001, at A26, <http://
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<http:/Avww.cptech.org/ip/health/c/brazil/lbna06262001.htmI> (June 26, 2001).
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WHO AND WTO SECRETARIAT, supra note 15, at 103-104; WTO Report, supra note 15.
JONATHAN HEPBURN, A DEVELOPMENT AGENDA FOR IMPLEMENTING TRIPS:
ADDRESSING BIODIVERSITY, FOOD AND HEALTH NEEDS 28 , Report of seminar held by
the Quaker United Nations Office, Jongny-sur-Vevey, Switzerland, Sept. 6-8, 2001 <http://
www.geneva.quno.info/pdf/final%20Jongny%/20report.pdf> (visit Mar. 2, 2004); OXFAM
INTERNATIONAL, supra note 17, at 13.
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See THE SOUTH AFRICAN DRUGS CASE, REPORT FOR COMMISSION ON INTELLECTUAL
PROPERTY RIGHTS <http://www.iprcommission.org/documents/S_Africa.pdf> (visited on
July. 18, 2002); WHO AND WTO SECRETARIAT, supra note 15, at 105-106.
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FREDERICK M. ABBOTT, COMPULSORY LICENSING FOR PUBLIC HEALTH NEEDS: THE

TRIPS AGENDA AT THE WTO AFTER THE DOHA DECLARATION ON PUBLIC HEALTH 7-
11, Quaker United Nations Office-Geneva Occasional Paper 9 (Feb. 2002) <http://www.
geneva. quno.info >(visited on July 17, 2002); Oxfam International, supra note 17, at 9-10.
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Implementation of Paragraph 6 of the Doha Declaration on the TRIPS Agreement and
Public Health, WT/L/540 (decided Aug. 30, 2003) ; %4 =2 f§ & 3P » 3£8 53
HEPBURN, supra note 28, at 26.
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FREDERICK M. ABBOTT, THE TRIPS AGREEMENT, ACCESS TO MEDICINES AND THE
WTO DOHA MINISTERIAL CONFERENCE 12, Quaker United Nations Office-Geneva
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Oxfam International, supra note 17, at 9-10.
S Canada — Patent Protection of Pharmaceutical Products, WTO dispute settlement panel

report, WT/DS114/R (Mar. 17, 2000) (adopted Apr. 7, 2000).
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52 Implementation of Paragraph 6 of the Doha Declaration on the TRIPS Agreement and

Public Health, supra note 33, Paragraph 1 & 2. 3% & & & TRIPS % ¢ * 2003 &
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Oxfam: WTO Patent Rules Will Still Deny Medicines to the Poor (Press Release, Aug. 27,
2003) <http://www.oxfam.org/eng/pr030827_wto_patents.htm>.
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See MICHAEL A. GOLLIN, GENERIC DRUGS, COMPULSORY LICENSING, AND OTHER

INTELLECTUAL PROPERTY TOOLS FOR IMPROVING ACCESS TO MEDICINE, Quaker
United Nations Office-Geneva Occasional Paper 3 (May 23, 2001) (July 26, 2002)
<http://ww. geneva. quno.info/new/doc/OP3%20Gollin%20PDF.pdf>.
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