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The Regulatory Basis on Taiwan
Depositary Receipts (TDR) in the
Securities and Exchange Act

Chih-Cheng Wang

Abstract

Prior to the stipulation of Article 165-2 of the Securities Exchange Act on
January 4, 2012, the securities authority Identified by itself that it has announced
the Taiwan Depositary Receipt was one of “other securities of foreign countries
with investment nature”. However, some courts held that the Taiwan Depositary
Receipt issued by the depositary institution in R.O.C. is still different from the
“foreign securities” issued by the foreign company, although it is recognizing the
securities in the account of the custodian institution which is issued by the foreign
company. The major controversy is whether the securities authority has announced
the Taiwan Depositary Receipt (TDR) belong to the securities under Paragraph 1,
Article 6 of the Securities Exchange Act. As for the amendment of Article 165-2 of
the Securities Exchange Act on January 4, 2012 in Taiwan, it has been identified
Article 6 of the Securities Exchange Act shall apply mutatis mutandis to the sec-

ondary listing or second cabinet of the securities which issued by the foreign com-
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pany. That is the public offering, issuing, management and supervision in R.O.C.
shall apply mutatis mutandis to the Article 6 of Securities Exchange Act. Therefore,
there is no dispute about the Taiwan Depositary Receipt become the securities in
the Securities Exchange Act. In fact, there are some courts held that the Taiwan
Depositary Receipt does not regulated by the Article 165-2 of Securities Exchange
Law. This paper will clarify the core point of the practical disputes, and put for-
ward the views from the perspective of interpretation theory to eliminate the men-

tioned disputes.

Keywords: Taiwan Depositary Receipt, Securities, Secondary Listing,
Second Cabinet
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See Gramm-Leach-Bliley Act, Pub. L. No. 106-102, § 206B, 113 Stat. 1138 (1999): (b)
DEFINITION OF SWAP AGREEMENT.—For purposes of subsection (a)(6), the term
“swap agreement’’ means any individually negotiated contract, agreement, warrant, note, or

option that is based, in whole or in part, on the value of, any interest in, or any quantitative



T R

[
e
<k
I
W
ﬂt
o
*’ﬁi

# (TDR) 2 R ik 51

4‘\
(il

55 ELELREY L 5GSBS E R FORURLY T E BIRE ST ~ RS
AR AR [ s R q,;mt guzg:_

T 2000 Eﬁjjﬁﬁifllﬂ B R A B Ry fﬁ#ﬁ\ phikFIgE F{'[EJJ:%
@‘[[ﬁylﬁ[ﬂ?[f‘]ﬁ%%ﬁf@;ﬁ T4 = Hh ’f# EluN! ”ETfo ’ 'F}JVFE'E“‘[EW IR 1 2 Y ’f#
R 2R Rt sl e R N b0 » [P FFF?FF#EFE R
e 11 s BRI ST Ba5259 (swap agreement) [V 3EF }{’—]" e 55 BV RLRE
VR BEGHESRL - TR B RHRE F R | TH‘F‘ Fll= ol g £l
E@”@PTJI' PRV EEGS, o NV ERTRET T R SR E R

L 1% B HEY e B S XIS T (1] (US. Se-
curities and Exchange Commission, SEC) ’E'F_%1

H o USRS 2000 F SRR > BT 2010 Eﬂ@ e
_TLI ey fjf?['ifﬁ'ug?iﬁ“ Id'i‘ﬁ Wi | (Dodd-Frank Act) ) }{‘—’J"Jz\ B 59 55 £
M- D P, S BEREY L1, (securities-based swap) ~ [} F’ﬁ
B[% 3, (mixed Swap) =R H s BT RS SRR i
SURLBHIST 1934 5 %5 pE | 5T 3 BEUNGE SN0V A » K A7)

measure or the occurrence of any event relating to, one or more commodities, securities,
currencies, interest or other rates, indices, or other assets, but does not include any other
identified banking product, as defined in paragraphs (1) through (5) of subsection (a).
10 See Zachary T. Knepper, Examining the Merits of Dual Regulation for Single-Stock Futures:
How the Divergent Insider Trading Regimes for Federal Futures and Securities Markets
Demonstrate the Necessity for (and Virtual Inevitability of) Dual CFTCSEC Regulation for
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Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, H.R.
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See Seema G. Sharma, Over-the-Counter Derivatives: A New Era of Financial Regulation,

17 L. & Bus. REV. AM. 279, 281-82 (2011).
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(2000).
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