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Subjective Criteria of Patent In-
fringement Compensation in Taiwan:
Focusing on Empirical Investigation of
Intellectual Property Court’s Decisions

Shao-Ting Hong*, Richard Li-dar Wang -

Abstract

Previously, subjective elements of patent infringement compensation were not
stipulated in Taiwanese patent law. Most scholars and courts referred to tort law for
guidance. They initially disagreed on the issue whether the compensation for patent
infringement should be strict liability, negligent liability, or the latter with assump-
tion of negligence, but over time their view converges and largely considered it as a
type of negligent liability, which is explicitly adopted by the patent law in 2013. In
other words, even though the patent at bar in a litigation is valid and infringed, the
patent owner still has to prove the defendant’s intent or negligence as to the in-
fringement to recover monetary damages. This paper investigates decisions of the
Intellectual Property Court since its establishment in 2008, in search of practical

standards that the court exploits to assess intent and negligence in patent cases. The
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findings of this survey indicate that when determining negligence, the scope and
content of the duty of care that the defendant should bear plays a critical role. The
court categorizes defendants with various backgrounds into groups and differs their
duty of care accordingly. In this way, the court actually utilizes multiple standards
in assessing negligence. The judicial practice objectivizes the concept of negli-

gence, stratifies it for different groups of defendants, and therefore worthy of notice.

Keywords: Patent Infringement, Subjective Criteria, Negligence, Will-
fulness, Duty of Care
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Warner Jenkinson Co., Inc. v. Hilton Davis Chemical Co., 520 U.S. 17 (1997) (“If the es-
sential predicate of the doctrine of equivalents is the notion of identity between a patented
invention and its equivalent, there is no basis for treating an infringing equivalent any dif-
ferently than a device that infringes the express terms of the patent. Application of the doc-
trine of equivalents, therefore, is akin to determining literal infringement, and neither re-

quires proof of intent.”).

2 35 U.S.C. § 284 (2006) (“the court may increase the damages up to three times the amount
found or assessed”).
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