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“Proceeds” of Crime in Money
Laundering: A New Breakthrough
from U.S. v. Santos

Chih-Chieh Lin
Abstract

How to prevent and combat large-scale financial crimes has become the most
critical criminal issue in many countries. To combat financial crimes, U.S. Con-
gress passed Money Laundering Control Act of 1986, which prohibits the use of
the “proceeds” of criminal activities for various purposes, including engaging in,
and conspiring to engage in, transactions intended to promote the carrying on of
unlawful activity. However, what “proceeds” mean was undefined in the act. Vari-
ous interpretations of “proceeds” by the Circuits caused the disorder of law en-
forcement. This article analyzes the latest issue of the Money Laundering Control
Act through analyzing U.S. v. Santos and the following response from the U.S.
Congress, and hopes to respond to the challenges of financial crimes in the con-

temporary Taiwanese society.
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See 18 U.S.C. § 1962(b) (1990).
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U.S.C. § 1963 (2009) (“(a) Whoever violates any provision of section 1962 of this chapter
shall forfeit to the United States, irrespective of any provision of State law—(1) any interest
the person has acquired or maintained in violation of section 1962 ...and (3) any property
constituting, or derived from, any proceeds which the person obtained, directly or indi-
rectly, from racketeering activity or unlawful debt collection in violation of section 1962 ...
(c) All right, title, and interest in property described in subsection (a) vests in the United
States upon the commission of the act giving rise to forfeiture under this section. Any such
property that is subsequently transferred to a person other than the defendant may be the
subject of a special verdict of forfeiture and thereafter shall be ordered forfeited to the
United States, unless the transferee establishes in a hearing pursuant to subsection (1) that
he is a bona fide purchaser ....”).
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Michael D. Hoffer, A Fistful of Dollars: “Operation Casablanca” and the Impact of Extra-

territorial Enforcement of United States Money Laundering Law, 28 GA. J. INT'L & COMP.

L. 293, 294 (2000).
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Anti-Drug Abuse Act of 1986, tit. 1H, Pub. L. No. 99-570, 100 Stat. 3207 (1986); See gen-
erally Evan Ennis, An Uncertain Precedent: United States v. Santos and the Possibility of a
Legislative Remedy, 95 CORNELL L. REV. 191, 193-97 (2009).

See 18 U.S.C §§ 1956-1957 (2012); see also Barry Boss et al., Money Laundering Defense
After Santos and Regalado Cuellar, CHAMPION, Sept. 2008, at 12.

See generally Teresa E. Adams, Note & Comment, Tacking on Money Laundering Charges
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to White Collar Crimes: What Did Congress Intend, and What Are the Courts Doing?, 17
GA. ST. U. L. REV. 531, 548 (2000).
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Mark A. Provost, Money Laundering, 46 AM. CRIM. L. REV. 837, 839-41 (2009).

1418 US.C. § 1956 (2008).

15 18 Us.C. §1957 (2012).
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13 18 US.C. § 1956 (2008).

U.S. SENTENCING GUIDELINES MANUAL § 2S1.1 (b)(2)(B), (b)(3) (1990).
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18 Joseph C. Russello v. United States, 464 U.S. 16, 20-28 (1983).

9 1 at29n3.

20 18 U.S.C. § 1963(a)(3) (1984).

21 Comprehensive Crime Control Act of 1984, S. Rep. No. 98-225, at 199 (1984), reprinted in
,, 1984 USCCAN.3182.3382

1d. See also Comprehensive Crime Control Act of 1983: Hearings on § 829 Before the Sub-
comm. on Criminal Law of the S. Comm. on the Judiciary, 98th Cong, 1st Sess. 806 (1984)
(“The word ‘proceeds’ suggests that the court should make no inquiry into the real profit
from a criminal transaction. The defendant should not get to deduct his costs in determining
what amount is appropriate to forfeit.”); Forfeiture in Drug Cases: Hearings on H.R. 2646,
HR. 2910, HR. 4110, and H.R. 5371 Before the Subcomm. on Crime of the H. Comm. on
the Judiciary, 97th Cong., 1st and 2d Sess. 37 (1982) [hereinafter The Hearings on Forfei-
ture in Drug Cases] (* ‘profits’— a term commonly defined as the proceeds of a transaction
less its cost. Under this definition, the costs of narcotics to a dealer are not profits, and a
signify legal question exists as to whether proceeds allocable to costs are forfeitable under
CCE.”), available at https://www.ncjrs.gov/pdftiles1/Digitization/95413NCIRS.pdf (last
visited Oct. 29, 2014).
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Id. at 1297.

The Hearings on Forfeiture in Drug Cases, supra note 22, at 26.

24
25

26 X R X & « ... (2) For purposes of paragraph (1), the term ‘proceeds’ is defined as fol-

lows: (A) In cases involving illegal goods, illegal services, unlawful activities, and telemar-
keting and health care fraud schemes, the term ‘proceeds’ means property of any kind ob-
tained directly or indirectly, as the result of the commission of the offense giving rise to for-
feiture, and any property traceable thereto, and is not limited to the net gain or profit real-
ized from the offense.” 18 U.S.C. § 981(a) (2012).
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JOSHUA DRESSLER, UNDERSTANDING CRIMINAL LAW 503 (4th ed. 2006).
1d.
1d.
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30 WX R X & - “(a)Whoever commits an offense against the United States or aids, abets,

counsels, commands, induces or procures its commission, is punishable as a principal.” 18
U.S.C. § 2 (1951).

See United States v. Scroger, 98 F.3d 1256, 1262 (10th Cir. 1996); see also Tarkington v.
U.S., 194 F.2d 63, 68 (4th Cir. 1952).

See United States v. May, 625 F.2d 186, 194 (8th Cir. 1980); see also United States v. Jones,
678 F.2d 102, 105 (9th Cir. 1982).

See United States v. Ray, 688 F.2d 250, 252 (4th Cir. 1982); see also United States v. Ruffin,
613 F.2d 408, 409 (2d Cir. 1979).

1% R X & - “Whoever, knowing that an offense against the United States has been com-

31

32

33

34

mitted, receives, relieves, comforts or assists the offender in order to hinder or prevent his
apprehension, trial or punishment, is an accessory after the fact.” See 18 U.S.C. § 3 4 1
(1994).

See Government of Virgin Islands v. Aquino, 378 F.2d 540, 553 (3th Cir. 1967).

DRESSLER, supra note 27, at 504.
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37 N . « . . . .
1 R X & - “If two or more persons conspire either to commit any offense against the

United States ... and one or more of such persons do any act to effect the object of the con-
spiracy, each shall be fined under this title or imprisoned not more than five years, or both.”
See 18 U.S.C. § 371 91 (1994).

See United States v. Galardi, 476 F.2d 1072, 1079 (9th Cir. 1973) (upholding conviction of
defendants for conspiracy to violate a federal criminal statute).

See United States v. Feola, 420 U.S. 671, 693-94 (1975).

JRAIE » 2Rns  HEaLEeE B g8AMAY RS EFEIL - Kathy Die-
ner, Federal Criminal Conspiracy, 42 AM. CRIM. L. REV. 463, 468-69 (2005). 2% - £H
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United States v. Spencer, 592 F.3d 866, 879 (8th Cir. 2010).

100 ;7 at 879-80.

101 United States v. Howard, 309 F. App’x 760, 771 (4th Cir. 2009) (“Because Santos does not
establish a binding precedent that the term ‘proceeds’ means ‘profits’, except regarding an
illegal gambling charge, we are bound by this Court’s precedent establishing that ‘pro-
ceeds’ means ‘receipts’.”).

102 United States v. Fleming, 287 F. App’x 150, 155 (3d Cir. 2008) (“Therefore, even if the
government did not show that the money involved in Fleming’s money laundering convic-
tion was profits from the drug sales, his conviction on this count must stand because, as we
have stated, the term ‘proceeds’ includes gross revenues for drug sales.”).

193 United States v. Demarest, 570 F.3d 1232, 1242 (11th Cir. 2009) (“The narrow holding in
Santos, at most, was that the gross receipts of an unlicensed gambling operation were not
‘proceeds’ under section 1956 ....”).

194 United States v. Orosco, 575 F. Supp. 2d 1214, 1217 (D. Colo. 2008) (“In the instant case, I
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find Marks inapplicable because Justice Steven’s concurrence is not a ‘logical subset’ of the
plurality opinion.”).

10 1d. (“In such a situation, circuit courts generally hold that no national standard derives from
the plurality decision, and the only binding aspect of the decision is its specific result.”);
see United States v. Alcan Aluminum Corp., 315 F.3d 179, 189 (2d Cir. 2003) (“When it is
not possible to discover a single standard that legitimately constitutes the narrowest ground
for a decision on that issue, there is then no law of the land because no one standard com-
mands the support of a majority of the Supreme Court.”); but see Zimarowski, supra note
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106 Orosco, 575 F. Supp. 2d 1214 at 1218 (“As a consequence of my above-holding, I also find
that Santos left Tenth Circuit law pertaining to the proper interpretation of ‘proceeds’ in the
federal money laundering statute undisturbed at least when the underlying SUA is some act
other than illegal gambling.”).

197 Santos, 128 S. Ct. 2020 at 2032.



A E AR B R R E 2 A 25

SV SO SRR (FREIEEE ' e i 1 -

+Jf Santos %’ V%'Eﬁi » BB R IJ—L;&?JU PPN o2 - gt ARpli
2 (U PUAEU AR Y Bk - T Santos USRI BF]

YF’%”O

Y 3l F]%Ff? (%4> United States v. Kratt i;t'Hlm » SIS Santos FHRY
TR (=R R o 14&%@%@@%&%#4!'% 18 AT 1957 f%
?H—bycjﬁéﬂfik Bk VERD e B Santos FPIAECEIUET 1956 %
yhy > BY 1957 (RIS - & - i?[‘%?’ifu 1957 [t F=Ee)
1956 f’ﬁﬂ%ﬁ'{ﬁﬁmf}ﬂﬁg B E AR e R TN e M2 sy g
iﬁ'ff%iﬂ%ﬁ:”i FH > [FVSER | Marks 4R > (E5H 5D S pooe ﬁ”é’?%%
T ™| Santos FERERRNEL IR+ HRBEBEZED - Tuf\_% 1956 A1 KL
53 1957 [% "JE@I%?“@F@% ;“”Etﬂ[f‘ l‘i”ifl * iiﬁﬁ T A rﬁﬁf}ﬁ
R EIEIARA o 2 25 R ES«'F“ JRGE AP =]
1113

5] F]%iif% o S A EE AT Fﬁlﬂﬂgpgﬁ 1" Santos Y
i /—\[ﬁLHEE o United States v. Van Alstyne %f IJT@F PLALHI LY~ o R

8 See 18 US.C. § 1341 (2008). (#3515 45 35 oy T FR B0 BURFSAE B FEIRMAM £ T A
ZAFE FHRABEFTRAFRUAMEZ LRSS "HEHK, - FRITHERARE
A N BUR R B9 IL 474 0 A2 A BB AR BURRE 19 &K ~ 20 &2 dn A PR T 7
WEBRRERE A EFGBAEETNIERBET  EHREEHFROILER
A BAFHRITEIAT & 09 K EARIE o

199 United States v. Yusuf, 536 F.3d 178, 187 (3d Cir. 2008).

M9 14, at 186.

™ United States v. Kratt, 579 F.3d 558 (6th Cir. 2009).

M2 14 at 560.

3 1d. at 563 (“[W]e must consider whether contrary legislative history, a merger problem or a
radical increase in the statutory maximum exists under either §§ 1956 or 1957 when apply-
ing Santos.”).

14 See Zimarowski, supra note 91, at 1171.
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1d. at 815 (“To the contrary, it appears that many, if not all, of the fraud counts of which
Van Alstyne was convicted could have been charged as money laundering as well, sharply
illustrating the ‘merger’ problem.”).
M7 See id. at 815. See also Bridge v. Phoenix Bond & Indem. Co., 128 S. Ct. 2131, 2136 (9th
Cir. 2008).
18 See Brian Dickerson & Klodiana Basko, Confusion in Defining “Proceeds” Under the
Money-Laundering Statute: A Survey of Circuit Opinions, 57-JUN FED. LAW. 23, 26 (2010).
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