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The Export Quantitative Restrictions
on Natural Resources: The Policy
Concerns and the Justifications

Ching-Wen Hsueh’

Abstract

In the past, the trade barriers to the exports were not common in practice.
However, the raw materials can not always meet the global demands as a result of
climate change or the increasing demands from the newly industrialized countries.
The shortage of raw materials leads to the increase of export restrictions. Besides
trade concerns, there are different policy concerns for export restrictions, such as
food securities or preservation of natural resources, based on which the restrictions
could be justified. The export restrictions on natural resources could be justified by
Acrticles XI: 2(a) or XX(g) of GATT. The applications of these provisions would be
reviewed and the focus would be the balance between the protection for free trade
and other policy needs of the members.

Keywords: Export Quantitative Restrictions, The Scope of GATT XI:1,
General Exceptions, Essential Product, Exhaustible Natu-
ral Resources, Necessity Test
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and Raw Materials in Brussels: The Challenge of Raw Materials (Sept. 29, 2008), in
SPEECH BY PETER MANDELSON AT THE TRADE AND RAW MATERIALS CONFERENCE. BRUS-
SELS, Sept. 29, 2008, at 4, available at http://data.ellispub.com/pdf/EN/2008/Rapid/
SPEECH-08-467_EN.pdf (last visited Oct. 19, 2013).

See Mitsuo Matsushita, Export Controls of Natural Resources and the WTO/GATT Disci-
plines, 6 ASIAN J. WTO & INT’L HEALTH L. & PoL’y 281, 284 (2011). See also JOHN H.
JACKSON ET AL., LEGAL PROBLEMS OF INTERNATIONAL ECONOMIC RELATIONS: CASES, MA-
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Economic 946 (3d ed. 1995).
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General Agreement on Tariffs and Trade General Agreement on Tariffs and Trade 1994,
Apr. 15, 1994, Marrakesh Agreement Establishing the World Trade Organization, Annex
1A, 1867 U.N.T.S. 187, 33 I.L.M. 1153 (1994) [hereinafter GATT 1994], art. XI(1). “No
prohibitions or restrictions other than duties, taxes or other charges, whether made effective
through quotas, import or export licences or other measures, shall be instituted or main-
tained by any contracting party on the importation of any product of the territory of any
other contracting party or on the exportation or sale for export of any product destined for
the territory of any other contracting party.”

Matsushita, supra note 5, at 285.
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See Panel Report, Brazil-Measures Affecting Imports of Retreaded Tyres, { 7.371, WT/
DS332/R (June 12, 2007).
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10 seeid. 117.372-373.

"4 Rk WTO BIERE S 0 7 98 (2011) -

12 Panel Report, Argentina-Measures Affecting the Export of Bovine Hides and the Import of
Finished Leather, § 11.17, WT/DS155/R (Dec. 19, 2000). # A% » ERE8¥ £ 7k » FMIARIEH
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13 Report of the Panel, Japan-Trade in Semi-Conductors, § 105, L/6309 (May 4, 1988), GATT
B.1.S.D. (35th Supp.) at 153 (1989).

i‘s‘ GATT annex I, note ad art. X11, X111, XIV, XVIII.

Report of the Panel, Republic of Korea-Restrictions on Imports of Beef-Complaint by the
United States, T  114-115, L/6503 (Nov. 7, 1989), GATT B.1.S.D. (36th Supp.) at 301-02
(1990).
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See Frank van Tongeren, The Impact of Export Restrictions on Raw Materials on Trade and
Global Supply, in GLOBALISATION, COMPARATIVE ADVANTAGE AND THE CHANGING DYNAM-
ICS OF TRADE 317, 319 (2011).

See Jeonghoi Kim, Recent Trends in Export Restrictions on Raw Materials, in THE Eco-
NOMIC IMPACT OF EXPORT RESTRICTIONS ON RAW MATERIALS 13, 16 (2010).
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Seeid. at 46-57. K O HBRFIHEETEHZFmET]

See Appellate Body Report, United States-Import Prohibition of Certain Shrimp and
Shrimp Products, § 131, WT/DS58/AB/R (Oct. 12, 1998).

See Kim, supra note 18, at 49-56.

See Trade Policy Review Body, Trade Policy Review Report by the Secretariat-Democratic
Republic of the Congo Revision, at 42, WT/TPR/S/240/Rev.1 (Mar. 29, 2011).

See Trade Policy Review Body, Trade Policy Review Report by the Secretariat-Solomon
Islands Revision, at 34, WT/TPR/S/215/Rev.1 (June 24, 2009).

See Kim, supra note 18, at 54-56.

See Kim, supra note 18, at 43, 53.
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26 See Trade Policy Review Body, Trade Policy Review Report by the Secretariat—-Norway

Revision, at 43, WT/TPR/S/269/Rev.1 (Nov. 13, 2012).

See Trade Policy Review Body, Trade Policy Review Report by the Secretariat-Maldives
Revision, at 27, WT/TPR/S/221/Rev.1 (Nov. 5, 2009).

Trade Policy Review Body, Trade Policy Review Report by the Secretariat—East African
Community, at 27, WT/TPR/S/271 (Oct. 17, 2012).

See Kim, supra note 18, at 49-56.

See Trade Policy Review Body, Trade Policy Review Report by the Secretariat—-Korea Re-
vision, at 81, WT/TPR/S/268/Rev.1 (Nov. 8, 2012).

See Kim, supra note 18, at 51.
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2 See Trade Policy Review Body, Trade Policy Review Report by the Secretariat-China Re-

vision, at 57, WT/TPR/S/264/Rev.1 (July 20, 2012).

See Working Party on the Accession of the Russian Federation, Report of Working Party on
the Accession of the Russian Federation, § 651, WT/ACC/RUS/70/Add.1 (Nov. 17, 2011).
See Kim, supra note 18, at 56-57.

See Trade Policy Review Body, Trade Policy Review Report by the Secretariat-Indonesia
Revision, at 56, WT/TPR/S/184/Rev.1 (Nov. 6, 2007).

Trade Policy Review Body, Trade Policy Review Report by the Secretariat-Mexico Revi-
sion, 1 171, WT/TPR/S/195/Rev.1 (May 2, 2008).

Trade Policy Review Body, supra note 32. Trade Policy Review Body, Trade Policy Re-
view Report by the Secretariat-Panama Revision, at 51, WT/TPR/S/186/Rev.1 (Dec. 3,
2007).

E.g., Trade Policy Review Body, Trade Policy Review Report by the Secretariat—-Cameroon
Revision, at 51, WT/TPR/S/187/Rev.1 (Dec. 5, 2007).

E.g., Trade Policy Review Body, Trade Policy Review Report by the Secretariat—Costa
Rica Revision, at 50, WT/TPR/S/180/Rev.1 (Aug. 2, 2007).
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Trade Policy Review Body, supra note 36.

Baris Karapinar, Export Restrictions and the WTO Law: ‘Regulatory Deficiency’ or ‘Unin-
tended Policy Space’, NCCR TRADE REGULATION WORKING PAPER N0.2010/11 (May
2010), http://www.wti.org/fileadmin/user_upload/nccr-trade.ch/wp4/publications/Karapinar%
20-%20Working%20Paper%202010-11.pdf (last visited May 14, 2013).

42 See Kim, supra note 18, at 19.
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52 See Ann Harrison & Andrés Rodriguez-Clare, Trade Foreign Investment, and Industrial
Policy for Developing Countries, in 5 HANDBOOK FOR DEVELOPMENT EcoNomics 4039,
4114 (Dani Rodrik & Mark R. Rosenzweig eds., 2010).

53 See Trade Policy Review Body, supra note 38.

> Julia Ya Qin, Reforming WTO Discipline on Export Duties: Sovereignty over Natural Re-
sources, Economic Development and Environmental Protection, 46 JOURNAL OF WORLD

o TRADE 1147, 1163 (2012).

See Jun Kazeki, Export Restrictions, in LOOKING BEYOND TARIFFS: THE ROLE OF NON-
TARIFF BARRIERS IN WORLD TRADE 201, 212 (2005). See also Price & Nance, supra note
47, at 85.
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GATT 1994, art. XX(g) reads: “relating to the conservation of exhaustible natural resources
if such measures are made effective in conjunction with restrictions on domestic production
or consumption ”. GATT 1994, supra note 6.

See GATT 1994, art. XX(i) reads: “involving restrictions on exports of domestic materials
necessary to ensure essential quantities of such materials to a domestic processing industry
during periods when the domestic price of such materials is held below the world price as
part of a governmental stabilization plan; Provided that such restrictions shall not operate to
increase the exports of or the protection afforded to such domestic industry, and shall not
depart from the provisions of this Agreement relating to nondiscrimination”. GATT 1994,
supra note 6.

WTO, GATT ANALYTICAL INDEX: GUIDE TO GATT LAW AND PRACTICE 325 (6th ed. 1995).
Id.
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€0 GATT 1994, art. XI2(a) reads: “Export prohibitions or restrictions temporarily applied to

prevent or relieve critical shortages of foodstuffs or other products essential to the export-
ing contracting party . GATT 1994, supra note 6.

Appellate Body Report, China-Measures Related to the Exportation of Various Raw Mate-
rials, WT/DS394/AB/R, WT/D395/AB/R, WT/D398/AB/R (Jan. 30, 2012) [hereinafter
Appellate Body Report, China-Raw Materials].
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China-Raw Materials].

®3 " Seeid. 1 7.261-263.

%4 Seeid. 17.267.
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See Panel Report, China-Raw Materials, supra note 62, § 1 7.275-276.

See Panel Report, China-Raw Materials, supra note 62, 1 § 7.277, 7.281.

See Panel Report, China-Raw Materials, supra note 62, 1 1 7.341-343, this part of the re-
port was not reviewed by Appellate Body.

See Baris Karapinar, Defining the Legal Boundaries of Export Restrictions: A Case Law
Analysis, 15(2) J. INT’LECON. L. 443, 452-53 (2012).

See United Nation Economic and Social Council, Second Session of the Preparatory Com-
mittee of the United Nations Conference of Trade and Employment-Verbatim Report, 6,
E/PC/T/AIPV/40(1) (Aug. 15, 1947).
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See Panel Report, China-Raw Materials, supra note 62, 1 7.283.
See Panel Report, China-Raw Materials, supra note 62, § 7.284.
See Panel Report, China-Raw Materials, supra note 62, {  7.285, 7.288.
See Panel Report, China-Raw Materials, supra note 62, 1 7.286.
See Panel Report, China-Raw Materials, supra note 62, § 7.289.
See Panel Report, China-Raw Materials, supra note 62, § 7.290.
See Panel Report, China-Raw Materials, supra note 62, 1 7.293.
See Panel Report, China-Raw Materials, supra note 62, § 7.297.



[ HiEG I AT R v By A LR d B 95

Fllzesr g U 2555 4 BT 7 B J:”{ﬁ.&?i SRl o 7R+ fY
AP BT 16 7 oAl o [HIP HYE ] RLE TP s g s
FuBl

IR PR S5 TR g, VAR e |8 R E o i 9=
A PR PEL A BT T B U 4 pusge (Y0 Tﬁ%*?ﬁ?ﬂ“) WM GATT
5T X1 2@ - R TR, Vs R A Fﬁgl'}
S pL ﬂéw m;& g%%,;\,_;vﬁ Fg\rggj ugj%g@u[ﬁ[’g]%lgl » 3 T’J“*‘
LIEER %EJ[??I&J : F‘/i S % o pegt o H IR T Y
PR SR COTES - TEGEEIRIE ) EHES I &
RIFAL A B - [ 1T Z B AL 5 rmffl%u R G
F IR TE > PAE RS E?F Tﬁ%*?ﬁﬁfﬂ”ﬂ ['f=f55 GATT 57 Xl
2(a) I By e - JE[FH bl A f\ﬁpgﬁ GATT 5‘? Xl : Z(a)l’w*"ﬂﬁf XX(Q)%F|
PP T ff 35 F%ﬁkr FEEBIY XI5 2@ N R
ﬁkﬂ?ﬁfﬁ%ﬁl@ﬁ  SUFTRERLET XX ()5 Ffrﬂ“ﬂ A Se TR = SO
I Y S SRR B I [ IR AL ﬁfﬁ%‘ i
%ﬂﬁg&ﬁ@«%t'ﬁi@%{lﬁ D il - F%ﬂ&sﬂ%ﬁﬁ[rwmﬁmlﬂﬁ :
FIGATT 37 XX(9) it e Eﬂﬁﬂj}ﬁf* 3 (8°

By PR AR L ~ A5 YRR TR O o PR RBUHY
o ARREE D - TR O Fifﬁﬁ'gmi\’zﬁgwf’ P UBERLE  FR RS
THRE 2R J/?Bp I BURLE IV RS F' MEL =B r[@“ﬁc_
Iqujs\ ) fﬁjgfﬂf  ffF E*]?FH LIFEIALLE I Y (critical ) o HEGR ! Fr%i@w[vﬁ
IR TR PR R SRR GATT BY X1 2@)5f L KT

80
81
82
83
84
85

See Panel Report, China-Raw Materials, supra note 62, § 1 7.299-303.
See Panel Report, China-Raw Materials, supra note 62, 1 7.352

See Appellate Body Report, China-Raw Materials, supra note 61, 1 314.
See Appellate Body Report, China-Raw Materials, supra note 61, 1 324.
See Appellate Body Report, China-Raw Materials, supra note 61, { 328.
See Appellate Body Report, China-Raw Materials, supra note 61, 1 337.
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See Karapinar, supra note 70, at 455.

United Nation Economic and Social Council, Second Section of the Preparatory Committee
of the International Conference on Trade and Employment, 2, E/PC/T/141 (Aug. 1, 1947).
See United Nation Economic and Social Council, Second Session of the Preparatory Com-
mittee of the United Nations Conference of Trade and Employment-Verbatim Report, supra
note 71, at 4-9.
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See Panel Report, China-Raw Materials, supra note 62, § 1 7.429-430.
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See Appellate Body Report, China-Raw Materials, supra note 61, 1 361.

See Panel Report, China-Raw Materials, supra note 62, 1 1 7.388-389.
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See Panel Report, China-Raw Materials, supra note 62, 1 1 7.466.

See Appellate Body Report, United States-Import Prohibition of Certain Shrimp and
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133 gee Appellate Body Report, United States-Standards for Reformulated and Conventional
Gasoline, supra note 107, § 1 22-24.
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Shrimp Products, supra note 20, 1 161.

136 See Appellate Body Report, United States-Import Prohibition of Certain Shrimp and
Shrimp Products, supra note 20, 1 180-181.

136 gee Appellate Body Report, Brazil-Measures Affecting Imports of Retreaded Tyres, § 1 231-
232, WT/DS332/AB/R (Dec. 3, 2007).

137 See Appellate Body Report, United States-Standards for Reformulated and Conventional
Gasoline, supra note 107, 1 25.

138

See id.
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