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SPS Agreement in the Era of
Private Standards Proliferation:
Its Functions and Limitations in Global
Food Safety Governance

Pei-Kan Yang

Abstract

There have been a series of domestic or international events negatively in-
volved with food safety and public health concerns in recent years. With the liber-
alization of international trade, the impact has gained its serious magnitude to in-
voke public attention on global food safety governance. As the consumer welfare
and benefits becoming the major consideration in shaping business policy, various
kinds of private standards have been formulated and followed by many food retail-
ers to satisfy consumers’ demand for a safer and healthier supply of food or
agricultural products. Despite being voluntary (not legally mandatory) in nature,
these private standards will in fact determine certain products’ access to the market.

With the dominance of these private standards, small or medium size suppliers
or producers had a hard time getting their products certified by institutions recog-
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Associate Professor, Department of International Business, College of Commerce, National
Chengchi University, Taipei, Taiwan (R.0.C.); J.D., Duke University School of Law,
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nized by private standard setting bodies. Many WTO Members, especially develop-
ing country Members, have expressed their concern of private standards over pos-
sible trade-restrictive effect since 2005 in the SPS Committees, and continued to
discuss this issue in several occasions. Given the agricultural and food trade consti-
tuted a major part of international trade, we should also look into this issue for our
own benefits. This article aims at examining the impact of private standards on in-
ternational trade system and the role of SPS Agreement in the era of private stan-
dard proliferation, including the applicability of SPS Agreement to regulate private
standards. Moreover, the article tries to explore the function and limitation of SPS
Agreement in dealing with the global food safety issues along with the possible
reactions or options WTO Members or the SPS Committee may take to ease the
trade concern over private standards.

Keywords: Private Standard, Food Safety, SPS Agreement,
International Trade, Risk Assessment, Risk Management,
Global Governance, WTO
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See Jan Wouters et al., Private Standards, Global Governance and International Trade: The
Case of Global Food Safety Governance, in PRIVATE STANDARDS AND GLOBAL GOVERN-
ANCE 255, 255-57 (Axel Marx et al. eds., 2012) [hereinafter PRIVATE STANDARDS AND
GLoBAL GOVERNANCE]. See generally Organization for Economic Co-operation and De-
velopment [OECD] Working Party on Agricultural Policies and Markets, Final Report on
Private Standards and the Shaping of the Agro-food System, AGR/CA/APM(2006)9/
FINAL (July 31, 2006), available at http://search.oecd.org/officialdocuments/publicdis
playdocumentpdf/?cote=AGR/CA/APM(2006)9/FINAL&docLanguage=En.

See generally Samir R. Gandhi, Regulating the Use of Voluntary Environmental Standards
Within the World Trade Organization Legal Regime: Making a Case for Developing Coun-
tries, 39 J. oF WORLD TRADE 855, 855-80 (2005). OECD Working Party on Agricultural
Policies and Markets, Private Standard Schemes and Developing Country Access to Global
Value Chains: Challenges and Opportunities Emerging from Four Case Studies,
AGR/CA/APM(2006)/20/FINAL (Aug. 3, 2007), available at http://search.oecd.org/
officialdocuments/displaydocumentpdf/?cote=agr/ca/apm(2006)20/final&doclanguage=en.
United Nations Conference on Trade and Development [UNCTAD], July 3-4, 2006, Report
of the Workshop on Environmental Requirements and Market Access for Developing Coun-
tries: How to Turn Challenges into Opportunities, UNCTAD/DITC/TED/MISC/2006/1
(Feb. 23, 2007), available at http://unctad.org/en/Docs/ditctedmisc20061_en.pdf. UNC-
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TAD, Dec. 11-13, 2006, Report of the Expert Meeting on Enabling Small Commodity Pro-
ducers and Processors in Developing Countries to Reach Global Markets, TD/B/COM.1/
EM.32/3 (Jan. 19, 2007), available at http://unctad.org/en/docs/clem32d3_en.pdf. World
Bank, Poverty Reduction & Economic Management Trade Unit and Agriculture and Rural
Development Department, Food Safety and Agricultural Health Standards: Challenges
and Opportunities for Developing Country Exports, REPORT No. 31207 (Jan. 10, 2005),
available at http://siteresources.worldbank.org/INTRANETTRADE/Resources/Topics/
Standards/standards_challenges_synthesisreport.pdf.

See generally Gretchen H. Stanton, Food Safety-related Private Standards: The WTO Per-
spective, in PRIVATE STANDARDS AND GLOBAL GOVERNANCE 235 235 54 (Axel Marx et al.
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[SPS Committee], Note by the Secretariat: Proposed Working Definition on SPS-Related
Private Standards, G/SPS/W/265 (June 26, 2012).

e o A ARKRM RS TS FAEAZE 5 see generally Frans van Waarden,
Governing Global Commons: The Public-Private Protection of Fish and Forests, in PRI-
VATE STANDARDS AND GLOBAL GOVERNANCE 15, 15-59 (Axel Marx et al. eds., 2012). Axel
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Marx et al., Private Standards in Forestry: Assessing the Legitimacy and Effectiveness of
the Forest Stewardship Council, in PRIVATE STANDARDS AND GLOBAL GOVERNANCE 60, 60-
97 (Axel Marx et al. eds., 2012). Ludo Cuyvers et al., Market-Driven Promotion of Interna-
tional Labour Standards in Southeast Asia: The Corporatization of Social Justice, in PRI-
VATE STANDARDS AND GLOBAL GOVERNANCE 114, 114-49 (Axel Marx et al. eds., 2012).
f]4m : GLOBALGA.P. - International Food Standard - Global Food Safety Initiative
1SO 22000: Food safety management systems - Safe Quality Food (SQF) 1000 and 2000 -
1SO 22005: Traceability in the feed and food chain = - See generally Spencer Henson et
al., Private Standards in Global Agri-Food Chains, in PRIVATE STANDARDS AND GLOBAL
GOVERNANCE 98, 98-113 (Axel Marx et al. eds., 2012).

SPS Committee, Note by the Secretariat: Private Standards and the SPS Agreement, | 3,
G/SPS/GEN/746 (Jan. 24, 2007).

See Alison Burrell, “Good Agricultural Practices™ in the Agri-food Supply Chain, 13
ENvTL. L. REV. 251, 252 (2011).
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13 see Grace Chia-Hui Lee, Private Food Standards and Their Impacts on Developing Coun-

tries, EUROPEAN COMMISSION DG TRADE UNIT G2 (2006), http://trade.ec.europa.eu/doclib/
docs/2006/november/tradoc_127969.pdf.

See Tomasz WIlostowski, Selected Observations on Regulation of Private Standards by the
WTO, 30 PoLISH Y.B. INT’L L. 205, 208-09 (2010).
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