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“Who Did the Operation?”—
Empirical Legal Study and Refinement
on “Informed Consent”

Chia-Jui Su’

Abstract

“Informed consent” is the clinical implementation and expression of a pa-
tient’s autonomy. However, it is very difficult to give a definite standard for the
scope and the details to be contained in an informed consent. If a surgery was per-
formed by a different operating surgeon without obtaining the patient’s prior in-
formed consent, this conduct could be referred to as “ghost surgery”. While the
opportunity to practice clinical skills has a unique role in the surgical education of
a young physician, teaching hospitals may hesitate to frankly inform the patient to
avoid patient’s refusal to be operated by a trainee physician. Therefore, this article
aims to refine the concept of “informed consent” by analyzing this dilemma be-
tween medical education and patient’s autonomy. By adopting interdisciplinary

studies of comparative laws, medical standards, judicial decisions and empirical

Orthopedic Surgeon of Min-Sheng General Hospital; Attorney at Law; Adjunct Lecturer,
National Yang-Ming University; Ph. D. Candidate, National Chiao Tung University Insti-
tute of Technology Law.
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legal verifications, this article seeks to enrich the substance and understanding of
“informed consent” in Taiwan.

Keywords: Informed Consent, Ghost Surgery, Empirical Research,
Medical Education
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Mininders S. Kocher, Ghost Surgery: The Ethical and Legal Implications of Who Does the
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22 «The patient has the right to the information necessary to make his/her decisions. The pa-
tient should understand clearly what is the purpose of any test or treatment, what the results
would imply, and what would be the implications of withholding consent.”
History of AMA, AMERICAN MEDICAL ASSOCIATION, http://www.ama-assn.org/ama/pub/
about-ama/our-history.shtml (last visited Dec. 1, 2011).
Opinion 8.16-Substitution of Surgeon Without Patient’s Knowledge or Consent, AMERICAN
MEDICAL ASSOCIATION, http://mww.ama-assn.org/ama/pub/physician-resources/medical-ethics/
code-medical-ethics/opinion816.shtml (last visited Dec. 1, 2011). “A surgeon who allows a
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3.2.1 Pernav. Pirozzi *

I'] 1983 = ”’i%‘ﬁ[’[lﬁﬁ E %k Perna v. Pirozzi 2|1 EL] - ’Flf[ Perna
(R A b F[ Pirozzi [AJiV4% i » Perna HULHE 0= 1527 4L Pirozzi
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FEH FBJEﬁIEI * Hi'FLF) Perna by, Pirozzi £ P9 PR - (EH il
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47
48

Perna v. Pirozzi, 457 A.2d 431 (N.J. 1983).

Id. at 434. “l, Thomas Perna, authorize Dr. Pirozzi and his assistants to treat the condition
or conditions which are indicated by the examinations and studies already performed.”
Monturi v. Englewood Hospital, 588 A.2d 408, 410 (N.J.Super.A.D. 1991). “In Perna v.
Pirozzi, 92 N.J. 446, 457 A.2d 431 (1983), the Supreme Court held that such a battery re-
sults when a medical procedure is performed by a ‘substitute’ doctor regardless of good in-
tentions.”

49
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3.2.2 Monturi v. Englewood Hospita

rﬁLf’,”ﬁFLi Annette Monturi §f7 7 B i 2= 53 - SRR
= wwgig,’qsfk[s,‘}:rﬁ?, i FLFF?JE L(““Fﬁ'?‘yt»[%frf’ v ke
PSR - = 3 [F‘Hfbﬂ SR T A S R '/E‘?F:" ( medical mal-
practice actlon) ) E,lj*f%f(% [;Eﬁ (¥ (punitive damages) - T @#[ﬁaﬁm H|
HUFLF“, F"@Fl% °

PR E R ﬁ~wﬁ%£ﬁkmﬂw@wmum’ﬁﬁfﬁﬁ%
b SBUSE CEREIER - CS R e
HEPRE = & S DRI R TURR o V) BRSO )
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P GRPRUE TR b= PTG - [T H b=

DRSPS + N AT 2 BT R 2 FRT S

|52

50 Perna, 457 A.2d at 440. “To have another physician operate on one’s patient without the

patient’s knowledge and consent is a deceit. The patient is entitled to choose his own physi-
cian and he should be permitted to acquiesce in or refuse to accept the substitution .... He
cannot properly delegate to another the duties which he is required to perform personally.”
Id. at 438. “Even there, however, a jury could award damages for mental anguish resulting
from the belated knowledge that the operation was performed by a doctor to whom the pa-
tient had not given consent.”

Monturi, 588 A.2d at 408.
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3.3 EHSEEFFSTESR

%F’¢W%m§»ﬂ@%ﬁw\ﬁﬁﬂmw#ﬁﬁFimﬁﬁ’%w
Jﬁﬁagmug ?gg} Zﬁiﬁip FL uii .g;irlfjl ) lﬁ%\ﬁlrﬁd[ Ll'[f'[;cp ~ 5y
3~ EEE AR NS [“‘ﬂgﬁﬁulﬁ%%’ g ?‘,E:Q?IB«‘ Wiz AT UNEIE aes 1
P
1.5,2 l@"\%r(mformed consent ) q; F,ip ( prior informed ) a:ﬁf B

i
SRR sy > = HnER) (disclosure after operation ) vt RAL R

-
2.5'yﬁ}%@§\'r(professional identity ) : :*’ PERRT S By ) o SR
SEEIR ?F“IJL V= if[? ] (attending surgeon authorized) -~ E f%;f\,;ﬁ}‘ﬁig
NS ,F* if] Canother surgeon of the team) - f’, R jf[ﬁiﬂ[ﬁyL BB &

53 EAZTNFHREELTZ R I E4w T ¢ (1) “I authorize Dr. ... Glick and whomever

he/she may designate as assistant or associate to perform the following procedure(s): Ob-
stetrical Management (Labor & Delivery), Episiotomy and repair, Fetal monitoring, Cae-
sarean Section if necessary.”

(2)“I authorize Dr. ... Glick ... and whomever he/she may designate as assistant or associ-
ate to perform the following procedure(s): Post Partum Bilateral Tubal Ligation.”

Buie v. Reynolds, 571 P.2d 1230 (Okla.App. 1977).

Henry v. Bronx Lebanon Medical Center, 385 N.Y.S.2d 772 (N.Y.A.D. 1976).

Pugsley v. Privette, 263 S.E.2d 69 (Va. 1980).
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= O9%¥ 2
2 gegt o ST 4204 X =) 7 £%% | Chi-Square test
=1 16.58 30.95 11.63 14.08 p=0.0173
K28 F Chi-Square test: p=0.0173 (p<0.05) > *Eﬁﬁ’ﬁ?r‘%ﬁ s Rl oo
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AR AN ([ F O

Cf ) O
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2gEgAy | BEHEY% EREY | 2 ED | Chi-Square test
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)28 - Chi-Square test: p=0.4508 (p>0.05) - ZFAFES R £ -
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a2 e

EX=C ) B E=% EEEY £ 2 %% | Chi-Square test
= 29.15 19.05 20.93 45.07 p=0.0011
AR FHE - Chi-Square test: p=0.0011 (p<0.05) - F|FkFE F2 Bl -
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D“FTTEJ LI S ﬁ
2EBEA | BTN E2E% % #%9% | Chi-Square test
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S F Chi-Square test: p=0.1695 (p>0.05) » ™2 FAFHES BRI o

CHE i 7
EEEEAY BT 5% EEEEY £ %% | Chi-Square test
= 69.35 80.95 82.56 46.48 p <0.0001

)28 = Chi-Square test: p<0.0001 (p<0.05) - *EJ,%“&E%%%J—%;EJ °
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2EEAY % EEE% % £ %% | Chi-Square test
= 90.86 88.10 93.02 89.86 p=0.9554
ZF2E - Chi-Square test: p=0.9554 (p>0.05) » &2 B2 Bl o
b F &PV ifi%ﬁﬂf "Jf?ﬁ'}’ﬁ\ﬁ?*ﬁ&% {ERLT A EE S 7Y SRR [
= 'I?Hﬁ/ﬂ_j\ FlHIR L“ﬁﬁ ?
wam%ﬁm%mVﬂ%% m”*?@%?fﬁ%mvxﬁﬁﬁ
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ARFE AT I FG

EX=0 V) T =% EEE=Y K B %% | Chi-Square test
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AEFZ = Chi-Square test: p=0.9105 (p>0.05) -~ ZARFHEE FAEl -
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@ﬁwﬁﬂ} Al ??JRF = ?H?‘ T 1 35 = N F[Eh ( T*FE';f—;;j:_ =
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i b P BRI I e SRR o R 7 B = AR Fg‘it
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QT b [ERLIH 2 700 2 BIF P Tl T
K
P ETRID  ERE AT (16 53)

64 Buie v. Reynolds, 571 P.2d 1230 (Okla.App. 1977).
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2EB5A% | BII% | EF2E% | HE X% | Chi-Square test

TR EL T 67.86 53.66 65.88 78.57 P=0.3575

TEAEEE 68.88 63.41 68.24 72.86 P=0.5563

| 5 g i) 44.39 21.95 42.35 60.00 P=0.0115

N L 61.73 46.34 57.65 75.71 P=0.0121

LI Ry 53.06 43.90 42.35 71.43 P=0.0040
ek s

RPN 50.51 36.59 36.47 75.71 P <0.0001
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R PR 7Jii°‘ﬁL"ﬁ1%W FERERE - FUECR
o+ B = ff S el A TR ﬂﬂﬁ’?‘f@%%ﬁ%yi ( Medical
Malpractice ) ﬁl = ﬁ]’*‘?&ﬁﬁ P 7 B [il iy e b :ﬁ“
(battery) - =" iy I*@|ﬁﬁﬁjﬁlqiiﬁdﬁJ‘JF“$ﬁ%¢?\ (fraud) ® o £ 75
PRI SRS R R R yw@
(training curve) PURZREEAA - [ [ﬁjﬁgd; E*;wf[ﬂﬁ‘r’\?ﬂ =
RIFAF b= 1591 > By 1"’3%7[’2"‘%%%%?”?\% R R s
%ﬁ* - FUpVEEEERT ?%ﬁ‘fﬁ‘iﬁ%@%%*“*? LU ﬁ’?‘ﬂ'ﬁff#?@ WPIJF; )

TR T R IR 7 e RERS R SE Y S R 1)

es Perna v. Pirozzi, 457 A.2d 431 (N.J. 1983). “Patient who consents to surgery by one sur-

geon but is actually operated on by another has action for medical malpractice against the
former and for battery against the latter, even when two surgeons are engaged in group
practice.”
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(PRI %vlg:ﬁ) o H ﬂ:ﬁ”fﬂf}wfﬂlﬁ?ﬁ_?ﬂ GR = EE ﬁ?{
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66 See J. Palan et al., The Trainer, the Trainee and the Surgeons’ Assistant: Clinical Outcomes

Following Total Hip Replacement, 91-B(7) THE JOURNAL OF BONE & JOINT SURGERY (BRIT-
ISH VOLUME) 928, 928-34 (2009); Raimondo Ascione et al., Trainees Operating on High-
Risk Patients Without Cardiopulmonary Bypass: A High-Risk Strategy?, 78(1) THE ANNALS
OF THORACIC SURGERY 26, 26-33 (2004).
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5.2 B8RRI BFLE4+

P ) TR D RO B
B R

5.2.1 %44 # (Informed Consent)

EARBGCIRELN) LT A ST R > 2, T
£ B
5.2.1.1 :E]iFr'JflfF]jl%jﬂJTE FLEWH'L@‘E_TBQEI/%E&
P PAEARR S o BV E S R P -
i 85.93% pu= 'inghvggﬁgg§tyf_7\ «uEJH&{A ﬁ' 53 5 B
[ BT pOL s Ry - T 92.86% [ORYTR KLY AR I 0
RE’E'W%’%Vfﬁw?ﬂﬂ@pﬁb(ﬁﬁ%),gjﬁf ( skt
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HOERYFEL o 8t ﬂuﬂg“t'm = Egg&tgum%, ff# el
R ﬁi7¢?WW@%%“’Wﬂ* T 1 S
[ > T R R I
5 T 1 ?%Pmﬁmﬂu»@W?@wﬁ VB 53
L E7 59 FEEE5 (vertragliche Aufklarungspfhcht) T L AR
=Va (selbstbestlmmungsaufklarungspfl|cht) > 1] 1894 = fil[ﬁ}lﬁ]r Bk [ A —
ﬁﬁ%%®WWRWﬁw T@??%ﬁféﬁffhfﬁ@wwﬁﬁ5m
rﬁfﬁ FE ez ’\F[J[HJ%L ’ F:)};J%%[/,—;t ay’gg/\[;u;gtk F'ng/
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67

w3A - T BRITAY R%Lﬁi@’?i — ¢ 4B B B F F4£ % (Arzthaftungsrecht )
WARE () 5 - AEKSHss - % 72 80 & 120 (2001) ; 4&3&% - /&R
W B AR LR R F]E/i: #zk 0 % 112 49 0 & 9-19 (2004) -

68

See RGST 25, 375 (380) (Ger.). See also Dennis J. Mazur, Medial Ethics and Informed
Consent in Invasive Medical Procedure, 83(4) AMERICAN JOURNAL OF CARDIOLOGY (SuP-
PLEMENT 1) 38, 38-39 (1999).
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P AL BRI R R TR0 1957 S|
F]%ii [%%* Salgo v. Leland Stanford Jr. University Board of Trustees %' f7f| 10,
J;EL“EJ : F,i[h&{rd?di fll, (legal doctrine of informed consent) - |ﬂ:§fF[in?JfFJ
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T2 xR TEBARBRBMEwEBR, 0 AEESHEIL - F 170 B B 122-144
(2009) ; 22 % THEBRBRITAREEHFEZIESITSL, » 2XESHE F 36 %
% 249 > & 41-92 (2007) -

0 Salgo v. Leland Stanford Jr. University Board of Trustees, 317 P.2d 170 (Cal.App. 1957).

™ Charles W. Lidz et al., Two Models of Implementing Informed Consent, 148(6) ARCHIVES

s OF INTERNAL MEDICINE 1385, 1385-89 (1988).

Atk THRABREORMERET 2R T ERBEREEN . HRAR EMHYEHME
B RARABRIFR,  EHEEESEW - F 20 B A 367-406 (1999) ;B F
& > AT#83E 5 B 229-268 -
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( Individual autonomy ) [N }%ﬂ%ﬁ[’{’:ﬁﬁ&?ﬁ‘ﬁ%i‘% ( Fiduciary doctor-patient
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3 schloendorff v. Society of N. Y. Hosp., 211 N.Y. 125 (N.Y. 1914).

4 Canterbury v. Spence, 464 F.2d 772 (C.A.D.C. 1972).
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Monturi v. Englewood Hospital, 588 A.2d 408 (N.J.Super.A.D. 1991). “No malice or intent
to injure is required to establish battery in general or specifically ‘ghost surgery,” which re-

sults when medical procedure is performed by “substitute’ doctor regardless of good inten-

tions.”
® pernav. Pirozzi, 457 A.2d 431 (N.J. 1983). “Surgeon who operates without patient’s con-

sent engages in unauthorized touching of another, and thus, commits battery; nonconsen-
sual operation remains battery even if performed skillfully and to benefit of patient.”

T Emm . BHATHES M AARS —fEHATS - B 115-136 (2000) -
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