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Patent Protection for Surgical Methods
Under the European Patent
Convention
—The Opinion of the Enlarged Board of Appeal G 1/07

Hsiao-Fen Hsu

Abstract

Under article 53(c) of the European Patent Convention (the “EPC”) 2000,
methods for medical or veterinary treatment, namely therapeutic, surgical and di-
agnostic methods, are excluded from patent protection. Considering the difficulty
to find a balance between the interests of public health and of patients, specially
freeing the medical profession from constraints which would be imposed on them
by patents granted on method of medical treatment, and the proper patent protec-
tion for these medical related inventions, the Enlarged Board of Appeal of the
European Patent Office has delineated the boundaries of the exclusion to insure the
necessary legal certainty by two recent decisions G 1/04 and G 1/07. This article
attempts to analyze these recent decisions by considering the definition and the
scope of the exclusion of surgical methods in the light of the ratio legis of Article
53(c) EPC. By doing so, some suggestions could be given to TIPO, in hope of
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more consistent in their interpretation of the exclusion of methods of medical
treatment.

Keywords: Exclusion of Patent Protection, Exclusion for Methods of
Medical Treatment, Surgical Method, European Patent
Convention, Public Health
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1. wieg—WEZEEh

b AL kL fl e gy " e o] g o 2 e
PSR ) 2 épﬁm'~'gfﬂjﬁgﬁ3 ( Convention on the

1 Ve fR b TERGETENRLEAL, KA ERFHE F 3

# > | 29-110 (2004) ; =& & > T H ﬁfk@l?%#ﬁ MEp g hAEs £ga R
AMEG S AR % 126 ¥ 0 F 527 (2009) ; F R E K OEFL 2R
!’&«;m%&”% FiHE2 B E G SHSF2EFFA T L%, (2006) 5 kA2
Ié?] » TWTO TRIPS 2 %™ %Sj%% flE xR B2 HfEL 39 ) > jr 28
oo % 784 > B 267-342 (2004) o ¢k = v‘)gL; » See Justine Pila, Methods of Medical
Treatment Within Australian and United Kingdom Patent Law, 24 UNSWL 421, 421-61
(2001); Eddy D. Ventose, Making Sense of the Decision of the Enlarged Board of Appeal in
Cygnus/Diagnostic Method, 145 EIPR 145, 145-50 (2008); Eddy D. Ventose, Patent Pro-
tection for Surgical Methods Under the European Patent Convention, 39 IIC 51, 51-82
(2008); Anna Feros, Patentability of Methods of Medical Treatment, 23 EIPR 79, 79-81
(2001); Rainer Moufang, Methods of Medical Treatment Under Patent Law, 24 11C 18, 18-
49 (1993); Daniel X. Thomas, Patentability Problems in Medical Technology, 34 IIC 847,
847-994 (2003).
2 AmAoRFLAfEARRELY (R U R E R T T TR AREY RS e
2. %4 - &1 & iviE X (Patent Cooperation Treaty, PCT ) * {7 '] (Regulations
under the PCT) % 39.1 i 7R Z RS Y 330 B % 5 i A A B2 ohpl £ e 0
KL 2y R E FERAHZY R RE - FREEL VK
2 bt B ERE IR % E 101 2R X EE R A K2 e A
PO FRCREFEP TR EERLR S TT RS B4 RMTEY P RIHETE G
WHE R FF Ab#Hce #FuE 1995 & Pallin v. Singer % > A 2R % - 2 H
?i AR 2 %5%“ R R U fjﬁ%'i&m FRLZAHm W ERPMZEE X
GleryeE o 7 F LB o Bais B O5-39
Mo & 412 %, (Convention on the Grant of European Patents) *t 1973 # 10 * 5
PAFRZES (1T ff TEPC 1973 ) R 1973 &4l ahm B2 G4 % 7
Mk REIZEJFEREEF (AT 0 EE R TS 2% TRIPS 22 2 R%EiEY
e HE Pl 2 €35 2000 E R E IS NieER3T > £5 2000 &%
B (T 4 "TEPC 2000, ) 22001 &£ 2 * EPC 2000 % F if it &8
i > 2002 # 12 " EPC 2000 <% 5 i G| & 730 4 o 5 & F R AP RRE - 3712
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Grant of European Patents » I'] ™ [ EPC) ‘Vﬁ? e T sl ?#Eﬁﬁ ~ K
HECENUNES b iF Heko = etk VFJ’*IJH%\%E gﬁjﬂv\lé\li ?‘@V‘ﬂijﬁlﬁ g
E JEJFWJ/@*H N p‘ﬁ»[‘ﬂﬁjﬂ%é 3 Iﬁ“ﬁitﬁﬁf,ﬁfﬂﬁ“ip’ﬁt’ﬁ NSNS Jff
SRORREL T RIS A  E FE R A P o g «n—r@kiﬁz
ﬁ‘ﬂ??ﬁ*]ﬁ’ﬂﬁ’ﬁﬁﬁﬂ@ S P RERE 2 P S D RS EJ[J?J}{%EJ**]J
VRSP R S ) SR T D R e AR STV E 73%’71@’7‘7 [ %
Ml [ F%JJHJF’?‘FET Uy L R T IR Y B I8 e bl
= SR FJ’ IR F p in H'%r ™ j ﬁflmﬁjg‘j— I = G

e & o % TEPC 2000, » 2007 # 12 7 13 p 1 584 »% o
EPC1973» % B2 5% 4 xR [ 4 %ﬁﬁfﬁ;’ﬁw‘ LR P R R AR L
FHLLBE R RAARL BT - FRE G AEI g - | EPC
LIS SRR S R & R & éﬁ” Ll p ¥ B3 Ey cmRE: [T
FIEE IS FTHE D (OA MRS 2 TR o P AAA RS R
BESE o M- BEGEHFR RV RIS At il
g Wﬁﬁﬁ\?ﬁ\&% BA2 21 T2 HMP o A2 0T s Fa ¥ hEP o KT
EPC % 53 i % c "r’a‘p EPC 2000 2 .2 » @ % 52 if % 4 ARl EPC 1973 2
o 12 EPO MW A R AL R g pF o L*P\ AT 2 BERL S
I W< L

Esﬂ;é $ 24058 250 AT D TTA L 3 FPE s AR
DR RS IREY S ke R A

“[TThe purpose of Article 52(4) EPC 1973 is to remove any obstacle ... to a patient and to
avoid any delay in the application of such medical treatment.” EPO Enlarged Board of Ap-
peal Decision G 1/07 (MEDI-PHYSICS/Treatment by surgery), pt. 3 of the comments made
by the president of EPO, available at http://documents.epo.org/projects/babylon/eponet.
nsf/0/cdd5fb0c3153e9¢3c12576ch00563d2d/$FILE/G1_07_en.pdf (last visited Nov. 1,
2010).

“[1]t has to be borne in mind that the patient-doctor relationship is by nature a very confi-
dential one. Any factor which could interfere with this, such as license fee considerations,
should therefore by carefully ruled out which might however prove difficult, if patents were
granted on medical methods.” See id.

Pila, supra note 1, at 421.
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VR ﬁ* ATy o7 PR R PR e R R
ﬁ%?%%#mﬁfﬂﬁﬂ—?WW ik o ﬁ_wp’ﬁxﬁmpﬂ@

r;rpu—l%j*“w“ﬁﬁl [THEEE o lﬁﬁ T 1[@'«3’”%1 F|J*=¢ (European Patent Of-

fice, EPO) pufkfs F%%E %’7 ( Technical Boards of Appeal, TBA ) A i##~ F]%
= F'I‘%A 1 (Enlarged Board of Appeal, EBA) 1, B AR o T IF
A L A

E [t EBA %% 2005 =+ 12 k| 16 | 'Fﬁﬁ"?ﬁ%’ﬁﬂiﬁi G 1/04 ( Diagnostic
methods/CYGNUS ) %1% I wﬁﬁe%zmo F 215 Elrﬁg#frwjmwe 1/07
( Treatment by surgery/MEDI-PHYSIC ) ;;1113 J Elﬂ?ﬁ@‘[‘ﬁﬁﬂ{i lﬁl’n Nl
TREREE FTITRET PR R A EEE e 1k ]:Eﬂ“.ﬁ*mi—b Tl
= fs?@ﬁ‘&h FIofs EBA U fLigiesf ¢ F%%FF VEEEREN T %&W«?"'ﬁ‘[ﬁ&‘iﬂﬁﬁ |

EW)%HVWW’EﬂﬁLbﬂﬂy%ﬁéﬁﬁhﬁ$fj?W TR
) 14 o PRI IFPF IHH&—L“‘ ﬁ[,g E[J%IEI [ﬂ: °

At > w4kl F 107

I 2L o

Mg flhzafing @ v e 205K THMEHIRIFLR 62
Hilbz | ~FEMARE > % 120 ¥ > | 82-118 (2008) ; & A F i & 4] 5 2k ¢
http://www.epo.org (& is BB 12010 £ 7 % 15p ) -

See EPO Enlarged Board of Appeal Decision G 1/04 (Diagnostic methods/CYGNUS),
[2006] E.P.O.R. (15) 161, 161-80.

See EPO Enlarged Board of Appeal Decision G 1/07, supra note 6.
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PE[ 5 E’*‘ﬁﬂ?ﬁl[ﬂ: PR e £ @S DFF [gylzg,;f ﬂ;ﬂjﬂéi%‘ Y 5’;1
ﬂ3®vbﬂW@J$E’EWfT$W£&ﬂ$*ﬂﬁ%ﬁW%#ﬁﬂé
IR T I 2 I A e SR TRIPS 43 57 27 5227 2
HEEEY 3 CE o [ b ﬁLﬂrﬁLEU SRR s R HARA
L F[‘/?&E“rﬂﬁi s MR *Jﬁgfﬁjb&@gﬁ@fﬁu V2 B gt yk FEB%EJJﬂJ
R NG

EF R R R R f Bl 5 mﬁ | T o PRSIk
WS EPC o %4 RLECTT LR (RSP G R o [ 5l L
%ﬁﬁ%‘ﬁiiﬁﬁzﬁﬁyﬁignl  (HSFAURL » EPC 7 2000 £ (ST - ffoh T
ﬂﬁ%?%%#ﬁﬂ”%“ﬂﬁﬁ“ﬂﬂﬁ'ﬁ% Wo@ﬁ2m0#§1
H TR R R A o R S R 1D Y 52 (5
4 7Y R EPOTHFIE LY BT 53 55T o BP0 IO E R T

7 s s g . .
F 5 BN E K HT TRIPS 15 BRG] BTS2 P § 57 b L5

{_fﬁri@]ju T%fm%mi%oébaﬁgﬂg @E‘L/F;tz_wm\_} mﬁg_vlq)\)\
T EEARMERAFIIER c FE I 2L R - Mo L RFANR
Pl iEy g2 b o Ft s Gl ehiL A YR FELRIL R -0 A
Az 4xH 14 il AL G IR ik b BT EREA A € rLE GBI AL
IR oo BT IR ﬁ TRIPS 1% %_#3+ 7= > See Bernard Remiche, Révolution tech-
nologique, mondialisation et droit des brevets, 1 REVUE INTERNATIONALE DE DROIT
ECONOMIQUE 83, 83-124 (2002); M. Trommetter, Propriété intellectuelle et intérét général:
gue peut dire un économiste?, in BREVET, INNOVATION ET INTERET GENERAL: LE BREVET:
POURQUOI ET POUR FAIRE QUOI? ACTES DU COLLOQUE DE LOUVAIN-LA-NEUVE 499, 499-510
(Bernard Remiche ed., 2007); S. Von Lewinsky, Américanisation de la propriété
intellectuelle, in PROPRIETE INTELLECTUELLE ET MONDIALISATION — LA PROPRIETE INTEL-
LECTUELLE EST-ELLE UNE MARCHANDISE? 489, 489-91 (Michel Vivant ed., 2004).

DANIEL GERVAIS, THE TRIPS AGREEMENT DRAFTING HISTORY AND ANALYSIS 150 (2d ed.
2000).

EPC 1973 art. 52(3). “Methods for treatment of the human or animal body by surgery or
therapy and diagnostic methods practised on the human or animal body shall not be re-
garded as inventions which are susceptible of industrial application within the meaning of
paragraph 1.” (emphasis added)
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o [ MUY TR TR e R P
TR .

PR S P Ju?] |V Iy o 2 A ey R o 3
IR 260 ] GNP T i - i FW“FE*'ﬁ"TH
BRI NG 1 ) ﬁ%ﬂﬁiﬁWEﬂﬂﬁiiﬁwj@@
i SRS S EPO _F RS F S ETE I AR oy
HiE (Ratio legis) Vi« EPC V&I E @ gt BRI AP - [ 1 e
CR RN NI

2.1 [R#IZIER
211 tHAE Y B2 e FE

I - EPC i 2000 & [T > I = ﬁg@ﬁ;{ﬂja TEEL 1 K
R IR Sy g TIPSR - ¥ BRR AL
fﬁﬁ:{_ﬁﬂb EPC pu#E1 ¥ {4 (Travaux preparatowes) T 1964 F T SR
[t £ Fift L FEJH?[J =[5, (Patent Working Party ) ﬁbﬁ"? Y
il SRR T O P PO PR R FI AR 9

20 EPC 2000 art. 53(c). “European patents shall not be granted in respect of : (c) methods for

treatment of the human or animal body by surgery or therapy and diagnostic methods prac-
tised on the human or animal body.” (emphasis added)

Kurt Haertel, The Draft Conventions for a European System for the Grant of Patent and for
the European Patent for the Common Market, 1 11C 289, 295 (1970); Justine Pila, Dispute
over the Meaning of “Invention™ in Art. 52 (2) EPC—The Patentability of Computer-
Implemented Inventions in Europe, 36 11C 173, 179-91 (2005).

Proceeding of the 12th meeting of the PWP held at Brussels from 26 February to 6 March
1964, 22, Doc. 2632/IV/64-E Final (1964). & /g 4% %] s &h{ d 3+ EPC 2 + 384 eh
PEE S AR TP G & > Flet 0 EPC % 52 i ¥ 2 400 & B T2 By
2 iIE"E' s * r/—fpfaj 53 & T} iu,v;.w}qu s e AR e 2 ;mr; ;}%xfﬂ:sg«f [
HITL R o FR R 2 RA7) 5 EPC 1973 % 52 5% 4 32> ¥ RAr— L3 A5 F
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1973 ﬁpFlufr' 71”‘ TR BB R ’ﬁ]HH:“FV%’ MRS > B
@@"ﬁﬂiﬁ[ ?{E}Ei*ﬂ” PEELE > PSR RS R PH‘%R‘EJJ*IJI%WJ iR
o HEWIF eV RURIEY - B8 R AR P9 B B EPIRVCEIED o A T
oz gl o ) 2 R VB B 'j:’ﬁ R 5#3@ yp A=z (ordre public et
bonne moeurs) [EEAL > 5517 ”’F[ jﬂj[{;&%&vq;p[z“ o P F TR R
EORS iYE BY 52 [RET 4 H
FIEIVRL - 7 EPC pUEGIRE [ TR A Iiﬂtﬁiﬂﬁﬁ &=
Ml = AR - (LR LA @i*”“ [NESRINE R f o PRIF= A
- F‘@'ﬁﬂ%ﬁ@“@i*l [HIE o w fﬂhﬁfﬁﬂ‘%‘ﬁf f’ﬁ?ﬂfFEﬁéfﬁﬁfﬂJ
PV 9% < SEAISY 52 FCE P B BRI T S - S AL

P (GHAcP RN EFT 2 8) » F2EFHEL 2% -

Comments by the Government of the Federal Republic of Germany, Munich Diplomatic
Conference, 1973, pt. 21, Doc. M/11.

¥ RE B B % B *“%ﬂ% Rk TT‘ +_% K In the Matter of C & W’s Applica-
tion for a Patent, [1914] 31 R.P.C. 236 - % » M5 AR e Sl c] N A= ]
¥ %£ (Solicitor-General ) # P : "It has been urged, and | think quite rightly, that the
question of humanity ought not to affect the decision in such a case as this ... of course,
it is well known that the medical profession do all in their power to discourage members of
their body from obtaining protection for any discovery that has for its object the alleviation
of human suffering, and it is impossible to speak too highly of such conduct, but it cannot
affect my judgment in arriving at a conclusion upon the terms of the Section of the Act of
Parliament, and | have altogether excluded such consideration from my mind. ; (e 3
xr-%‘ B o4c)

EPO Enlarged Board of Appeal Decision G 5/83 (Second medical indication/BAYER),
[1979-85] Vol. B E.P.O.R. 241.

See, e.g., EPO Technical Board of Appeal Decision T 116/85 (Pigs I/WELLCOME), [1988]
E.P.O.R. 1; EPO Technical Board of Appeal Decision T 769/92 (General-Purpose Manage-
ment System/SOHEI), [1996] E.P.O.R. 253.

EPC 1973/2000 art. 52. (“(1) European patents shall be granted for any inventions which

are susceptible of industrial application, which are new and which involve an inventive step.
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2000 = [y VEE > =% *ﬁqsf ( Administrative Council ) HdZF" 57 53 [Erief
SYCIF i s V’E‘:}#gﬁﬁﬂ  (E[R PRI g2
212 =X @ERBEERZFEFE

EPC 2000 pu#Ei {F[1 > .—fp‘r%qirf“@[ F‘IH;[ AITRES 1A NN X ¢
FIE lﬂ:F[J%E[[FEﬁQ £, — lg‘%& if 2 L s E['iﬁ NE I ;HT\ 3 @u@‘%ﬂﬂiﬂfﬂj N
I [pEREIELRS 2 H R (public health) Ay &l > = FVFFI T AT 53 %]
2. EpC ‘{ ﬁi&l f"\r 173 (Diplomatic Conference for the revision of the
EPC) 2 UrgiiRy R -

Hydr - ;T\'fﬁjb EPC | [l#ﬁ?%ﬂﬁtmﬂ??ﬁﬂﬂ%%’ TIE R o T AT
92 EPC 2000 [V 53] Eh fﬁf%’ﬁréﬁﬁi » 7 1999 F 51— 751 EPO AR rgupxﬁ

(2) The following in particular shall not be regarded as inventions within the meaning of
paragraph 1: (a) discoveries, scientific theories and mathematical methods; (b) aesthetic
creations; (c) schemes, rules and methods for performing mental acts, playing games or do-
ing business, and programs for computers; (d) presentations of information. (3) The provi-
sions of paragraph 2 shall exclude patentability of the subject-matter or activities referred to
in that provision only to the extent to which a European patent application or European patent
relates to such subject-matter or activities as such. (4) ....”) (emphasis added)

European Patent Organization, Preparatory Documents to the Basic Proposal for the Revi-
sion of the European Patent Convention, CA/100/00, at 42 [hereinafter Preparatory
Documents] (All Preparatory Documents cited herein are available on the EPO website at
http://www.epo.org/patents/law/legal-texts/epc2000/travaux.html) (last visited Nov. 1,
2010).

Id. at 41. “[W]hile these surgical or therapeutic methods constitute inventions, they have
been excluded from patentability by the fiction of their lack of industrial applicability. It is
undesirable to uphold this fiction since methods of treatment and diagnostic methods are
excluded from patentability in the interests of public health.”

Conférence des Etats contractants sur la révision de la convention sur le brevet européen
de 1973, du 20-29 novembre 2000, Doc. MR/2/00 Rapport de la conférence, pt. 135,
available at http://documents.epo.org/projects/babylon/eponet.nsf/0/43F40380331CE97
CC125727A 0039243C/$File/00002a_en.pdf (last visited Nov. 1, 2010).
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~ PR P IR 2 FRE 0 B SRR BT 83 (R a iy A
] AP - BIEFBARIEI - 2 o CRR
ﬂ’ﬂ“"i i VR JF: » Sy 1[5;%’51[ o SESEH PO HIEE - ]
IR =D ulf‘%ﬁ‘fgpﬁﬂ?x@ﬁi%” PRERLR T A B A
E Eglgﬁﬁ“ﬂ«@ PR A FI G F (Conférence des Etats
Contractants ) t’l’?ﬁﬁ\ o FFE2ER' bl - @K’%J’TIH 24 HE ?JEZF Hﬁ‘ﬂ
SRV 10 I~ - AR T 1058 - 008 4 A
SH BV BRR R f o

#3557 EPC 2000 % 2007 & % #5ji » EBA |7 G 1/04 FH L1 »
P OIS T ™ - TR T BRI LU R
FURSV B EL 2R T 2 [[ESe

2.2 PR ZE&EE

EPC 2000 57 53 %37 ¢ fEﬁl’JFEE%JiJgJ' “ﬁ%}ﬁ‘};ﬁi’dj/ =%, (treatment
by surgery) ¥ WH@’* 4 HiE (treatment by therapy) 7~ FHES VY HE0A

31
32
33
34

Preparatory Documents, supra note 28, CA/PL 7/99.

Id. at pts. 20-23.

Rapport de la conférence, supra note 30, at pt. 135.

See EPO Enlarged Board of Appeal Decision G 1/04, [2006] E.P.O.R. (15) 161, 162 (pt. 4
of the reasons).

3% Id. (#~ 34 A 325 © "However, whilst the legislator has chosen the legal fiction
of lack of industrial applicability, the exclusion from patentability of the above-mentioned
methods under Article 52(4) EPC seems actually to be based on socio-ethical and public
health considerations. ; ¥]4* " Medical and veterinary practitioners should be free to take
the actions they consider suited to diagnose illnesses by means of investigative methods.
Consequently, the policy behind the legal fiction referred to above appears to be aimed at
ensuring that those who carry out diagnostic methods as part of the medical treatment of
humans or veterinary treatment of animals are not inhibited by patents. ; )
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2211 R RGEERE R
@ EBA et G 104 RHEI i B Y U e pu e i
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e e - i
FIpL - PR g T 385/86 ( Non-invasive measurement/BRUKER) 37;51
T BT RN T IR SR LD
RN f 8 SRR AT T 1 PR 3 g
[0 2B i SR > ) ERLEPEE O SRR o (e A
T ECE D o T e PR A 8 R A R

% EPC 2000 % 53 4% c R PR AT S BHIL 60 - EPC B UHI P 4
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EPO Technical Board of Appeal Decision T 964/99 (Device and method for sampling of
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Id. at pts. 3.5-3.6 of the reasons.
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43 EPO Enlarged Board of Appeals Decision G 1/04 (Diagnostic methods), 2006 O.J. EPO
334, pt. 4 of the reasons.

4414, at pt. 3 of the reasons.

4 g, at pt. 5.2 of the reasons.

46 Id. at pt. 6.3 of the reasons.

4 d. at pt. 6.4 of the reasons. # ~ * 37 & F ¢ #5ldp 1 - LT FFn 5 P 0f
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48

Id. at pts. 6.4.1-6.4.2 of the reasons.
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49 EPO Technical Board of Appeal Decision T 81/84 (Dysmenorrhea/RORER), 1988 O.J.

EPO 207.

EPO Technical Board of Appeal Decision T 592/98, available at http://legal.european-
patent-office.org/dg3/pdf/t980592eul.pdf (last visited Nov. 1, 2010); see also EPO Board
of Appeal Decision W 8/87, 1989 0.J. EPO 123, pt. 2 of the reasons; EPO Technical Board
of Appeal Decision T 24/91 (Cornea/THOMPSON), 1995 O.J. EPO 512, pt. 2.7 of the rea-
Sons. % 3 AT ¥ B R eg o

EPO Technical Board of Appeal Decision T 592/98, pt. 2 of the reasons, available at
http://legal .european-patent-office.org/dg3/pdf/t980592eul.pdf (last visited Nov. 1, 2010).
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52 EPO Technical Board of Appeal Decision T 290/86 (Cleaningplaque/ICI), 1992 O.J. EPO
414, pt. 3 of the reasons.

53 EPO Technical Board of Appeal Decision T 36/83 (Thenoylperoxide/ROUSSEL-UCLAF),
1986 O.J. EPO 295, pt. 6 of the reasons.

%% EPO Technical Board of Appeal Decision T 144/83 (Dupont/Appetite suppressant), pt. 3 of
the reasons, available at http://legal.european-patent-office.org/dg3/biblio/t830144epl.htm

- (last visited Nov. 1, 2010).

See EPO Technical Board of Appeal Decision T 820/92 (Contraceptive method/THE
GENERAL HOSPITAL), 1995 O.J. EPO 113, pts. 5.4-5.5 of the reasons; see also EPO
Technical Board of Appeal Blood Decision T 182/90 (Flow/See-Shell), 1994 O.J. EPO 641,
pt. 2 of the reasons.
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PHYSICS), 2007 O.J. EPO 557.
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" EPO Technical Board of Appeal Decision T 1172/03 (Apparatus for skin resurfacing/

Thermage), pt. 2.1 of the reasons, available at http://legal.european-patent-office.org/dg3/
pdf/t031172eul.pdf (last visited Nov. 1, 2010).

EPO Enlarged Board of Appeal Decision G 5/85 (Second medical indication/EISAI), 1985
0.J. EPO 64, pt. 3 of the reasons.
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€0 Michel Vivant, Marchandisation et brevet, in PROPRIETE INTELLECTUELLE ET MONDIALISA-
TION — LA PROPRIETE INTELLECTUELLE EST-ELLE UNE MARCHANDISE? 119 (Michel Vivant ed.,
2004); Communication de la Commission au Conseil, au Parlement européen, au Comité
économique et social et au Comité des régions - Sciences du vivant et biotechnologie - Une
stratégie pour I’Europe, COM (2002) 27 final (Mar. 2, 2002).

61 Communication de la Commission au Conseil, au Parlement européen, au Comité

o économique et social et au Comité des régions, id. at 25, pt. 4.4.

BREVET, INNOVATION ET INTERET GENERAL: LE BREVET: POURQUOI ET POUR FAIRE QUOI ?
ACTES DU COLLOQUE DE LOUVAIN-LA-NEUVE (Bernard Remiche ed., 2007).
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task of taking into account the economic effects of the grant of patents in specific areas of
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for Examination in the EPO, pt. C, ch IV, § 4.4 (Apr. 1, 2010), available at http://
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LE/guidelines_2010_part_C_en.pdf (last visited Nov. 1, 2010); EPO Enlarged Board of
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EPO Enlarged Board of Appeals Decision G 2/06 (Use of embryos /WARF), 2009 O.J. EPO
306.

European Patent Convention (EPC 1973), Implementing Regulations to the Convention on
the Grant of European Patents, Rule 28c, available at http://www.epo.org/patents/law/legal-
texts/html/epc/2000/e/r28.html (last visited Nov. 1, 2010). “Under Article 53(a), European
patents shall not be granted in respect of biotechnological inventions which, in particular,
concern the following: (c) uses of human embryos for industrial or commercial purposes.”
EPO Enlarged Board of Appeal Decision G 2/06 (Use of embryos/WARF), 2009 O.J. EPO
306 at pt. 20 of the reasons.

EPO Enlarged Board of Appeal Decision G 1/04 (Diagnostic methods/CYGNUS), 2006 O.J.
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EPO 334, pt. 6 of the reasons.

EPO Enlarged Board of Appeal Decision G 1/07 (Treatment by surgery/MEDI-PHYSICS),
[2010] E.P.O.R. (25) 219.

Id. at pt. 3.1.

Id. “This must apply to an exclusion clause in the same manner as to any other require-
ment for patentability.” (emphasis added)
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EPO Technical Board of Appeal Decision T 182/90 (Blood Flow/See-Shell), 1994 O.J. EPO
641.

Id. at pts. 2.2, 2.4, 2.5.2 of the reasons.

Id. at pt. 2.4 of the reasons.
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Minutes of Luxembourg Meeting, 8-11 July, 1969, point 22.
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nsf/0/cdd5fh0c3153e9¢3c12576ch00563d2d/$FILE/G1_07_en.pdf (last visited Nov. 1,
2010).
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EPO Enlarged Board of Appeal Decision G 1/07 (Treatment by surgery/MEDI-PHYSICS),
pt. 3.2.4 of the reasons, available at http://documents.epo.org/projects/babylon/eponet.
nsf/0/cdd5fb0c3153e9¢3c12576ch00563d2d/$FILE/G1_07_en.pdf (last visited Nov. 1,
2010).
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