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The Distinction and Merger Between Expression 

and Idea and the Steps to Decide the 

Infringement of Computer Program 

  An Analysis of the Supreme Court Criminal 

Judgment No. 94-Tai-Shang-Tze-1530, 2005 

Ming-Tung Lo 

Abstract

The dichotomy and merger between idea and expression is highly related to the 

judgment of the infringement of computer program. Shall the expression be limited 

to literal element of work? Can the non-literal element of computer program possi-

bly be categorized as expression? If it is possible, then what is the criterion for 

drawing such a distinction? Under what kind of circumstances, can the expression 

be regarded as having been merged with idea? And what is the process to make 

such a judgment of infringement? 

In this regard Taiwan judicial decisions have submitted different opinions. 

Based upon Supreme Court Criminal Judgment No. 94-Tai-Shang-Tze-1530, 2005, 

this article analyze the criterion for the distinction between idea and expression, 

and then analyze the contents of the three-step procedure by which judges in Altai 

applied the principle of the dichotomy and merger between idea and expression to  
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decide the infringement. Finally, in conclusion, this article makes some comments 

on relevant mentioned above cases, serving as a reference for readers to have a 

panoramic observation. 

Keywords: Whelan, Lotus, Altai, SSO, Structure-Sequence-Organiza-
tion, Idea and Expression, Dissection-Filtering-Abstraction,
Three-Part Test, Three-Pronged Test, Non-Literal Ele-
ments 



5
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delicate equilibrium 1 10 1

9

2 2

non-literal elements 3

94 1530 4

                                                          
1

The Harvard Law Review Association, Copyright Law Scope of Protection of Non-

Literal Elements of Computer Programs Second Circuit Applies an “Abstraction-

Filtration-Comparison” Test. Computer Associates International, Inc. v. Altai, Inc., NOS.

91-7893, 91-7935, 1992 U.S. App. Lexis 14305 (2d Cir. June 22, 1992), 106 HARV. L. REV.

510, 510 (1992). 
2

1998 1 21

1998 1 21

4-233 2004
3

outputs Thomas J. 

Smedinghoff, Developments in Software Copyright Law, 3 SOFTWARE L.J. 637, 640 (1990);

1. 2.

3. the presentation of information on 

screen displays see Lotus Dev. Corp. v. Paperwork Software Int’l, 740 F. Supp. 37, 46 

(D. Mass. 1990). 
4

94 1530 http://jirs. 

judicial.gov.tw/Index.htm
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structure 5

sequence organization

Altai 6 94

222 7 Whelan 8

94

6398 9

Whelan

Altai

                                                          
5

see Steven R. Englund, Idea, Process, or Protected Expression?: Determining the Scope of 

Copyright Protection of the Structure of Computer Programs, 88 MICH. L. REV. 866, 871 

(1990).
6
  Computer Assoc. Int’l, Inc. v. Altai, Inc., 982 F.2d 693 (2d Cir. 1992). 

7
94 222

http://jirs.judicial.gov.tw/Index.htm
8
  Whelan Assoc., Inc. v. Jaslow Dental Lab., Inc., 797 F.2d 1222 (3d Cir. 1986), cert. denied,

479 U.S. 1031 (1987). 
9

94 6398 http://jirs.judicial. 

gov.tw/Index.htm
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2. !"#$%&'()*+

2.1 94 1530

94 1530

statement instruction

operating program microcode subroutine

74 7 10

menu command structure

long prompts marco instruction 10 user inter-

face look and feel

all devices by which 

the human users can interact with the computer in order to accomplish the tasks the 

computer is programmed to perform

                                                          
10

marco macro marco 

instruction I 190 2005
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conceptualizing

creativity originality

insight

2.2 94 222

94

222

SSO

SSO 1986

Whelan

1992 Apple v. Microsoft

standardization

Paul Goldstein

89 12 356-362

SSO
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2.3 94 6398

94 6398

2.4

94 1530

SSO Altai

94 6398

94 222

Whelan 11

Goldstein

                                                          
11

Whelan, 797 F.2d 1222. 
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Whelan Goldstein

Whelan Whelan

Whelan
12

1992 Apple v. Microsoft 13

14

3. ,-./012'3456789#$:

';<

3.1

1879

                                                          
12

Paul Goldstein 356-357 2000

Romeo and Juliet

13
  Apple Computer, Inc. v. Microsoft Corp., 799 F. Supp. 1006 (N.D. Cal. 1992), modified, 821 

F. Supp. 616 (N.D. Cal. 1993), aff’d, 35 F.3d 1435 (9th Cir. 1994), cert. denied, 513 U.S. 

1184 (1995).  
14

 Id. 799 F. Supp. at 1023 (“The elements of such an arrangement ‘of a computer-generated 

screen display’ serve a purely functional purpose in the same way that the visual displays 

and user commands of the dashboard … serve as the user interface of an automobile.”).  
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Baker v. Selden 15 16

a particular method of bookkeeping

17

ideas necessary incidents
18 1976 102

19

3.2   1998

1998

76 7 7 76

                                                          
15

  Baker v. Selden, 101 U.S. 99 (1879). 
16

Id. at 101. 
17

Id. at 103 (“[W]here the art [i.e. the method of accounting] it teaches cannot be used without 

employing the methods and diagrams used to illustrate the book, or such as are similar to 

them, such methods and diagrams are to be considered as necessary incidents to the art, and 

given therewith to the public ....”) (example added); see also Mazer v. Stein, 347 U.S. 201, 

217 (1954).   
18

See Com-

puter Assoc. Int’l, Inc. v. Altai, Inc., 982 F.2d 693, 707 (2d Cir. 1992) (“The Portion of Baker 

v. Selden, ... which denies copyright protection to expression necessarily incidental to the 

idea being expressed, appears to be the cornerstone for what has developed into the doctrine 

of merger.”). 
19

  17 U.S.C. § 102(b) provides: “In no case does copyright protection for an original work of 

authorship extend to any idea, procedure, process, system, method of operation, concept, 

principle, or discovery, regardless of the form in which it is described, explained, illustrated, 

or embodied in such work.”. 



12 6 2

5093839

79 470

IC

expression
20

80 5742

21

80 357

22

                                                          
20

79 470

367 1993 idea
21

386
22

349
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83 139

The expression of idea

idea

23 86 5154

1995 3 7

82 179

The manner in which an idea is expressed
24 10 1 1998

4. !"#$%&Abstractions Test'()*

4.1

Abstract Test

Hand 1930

Hand Nichols v. Universal Pic-

tures Corp. 25

                                                          
23

2318 1996
24

2105
25

  Nichols v. Universal Pictures Corp., 34 F.2d 145 (S.D.N.Y. 1929), aff’d, 45 F.2d 119 (2d Cir. 
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4 Sheldon v. Metro-Goldwyn Pictures Corp. 26

Hand

incidents abstraction

patterns

generality

public domain
27

specificity

Hand

the most detailed 

patterns common to both

significance

                                                                                                                               
1930), cert. denied, 282 U.S. 902 (1931). 

26
  Sheldon v. Metro-Goldwyn Pictures Corp., 7 F. Supp. 837 (S.D.N.Y. 1934), rev’d, 81 F.2d 

49 (2d Cir. 1936), cert. denied, 298 U.S. 669 (1936). 
27

Nichols, 45 F.2d at 121 (“Upon any work, and especially upon a play, a great number of pat-

terns of increasing generality will fit equally well, as more and more of incident is left out. 

The last may perhaps be no more than the most general statement of what the play is about, 

and at times might consist of only its title; but there is a point in this series of abstractions 

where they are no longer protected, since otherwise the playwright could prevent the use of 

his ‘ideas,’ to which, apart from their expression, his property is never extended. Nobody has 

ever been able to fix that boundary, and nobody ever can.”) (citation omitted). 
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Nichols Abie’s Irish Rose

The Cohens and the Kellys Hand

common ele-

ments

Hand

Hand

too generalized
28

Sheldon Hand

motion picture

play 1857

Madeleine Smith

Madeleine

Smith Letty Lynton

Hand

general pattern

Hand

threat scene death scene

                                                          
28

Id. (“[T]he defendant took no more assuming that it took anything at all than the law 

allowed.”).



16 6 2

the sequence of details

29

4.2

copyrightability

Hand Nichols Sheldon

literal elements

Hand the setting of action

the background of characters the sequence of 

events the details of the plot the nature of 

character motivations

to a reasonably detailed level of pattern

Hand

Hand Sheldon

heroine

strychnine

                                                          
29

Sheldon, 81 F.2d at 54.  
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30 the depth of detail

quantitative element

specific

replication

significant segment
31

technique

method Hand

the greatest degree of particularity

Hand

to certain level of 

generality

4.3

Abrams

32 Kaplan

                                                          
30

Id.
31

See HOWARD B. ABRAMS, 2 THE LAW OF COPYRIGHT § 14.03[B] (1993). 
32

Id. § 14.05[A][1]. 
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monopoly 33 Nimmer
34

litmus paper 1976

102(b) 

94

222

94 1530

94 6398

                                                          
33

Id. n.277 (quoting BENJAMIN KAPLAN, AN UNHURRIED VIEW OF COPYRIGHT 48 (1967)). 
34

4 DAVID NIMMER & MELVILLE B. NIMMER, NIMMER ON COPYRIGHT § 13.03[A](a) (2005) 

(“It does not, of course, tell us where in any given work the level of abstraction is such as to 

cross the line from expression to idea.”). 
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5. Whelan!
35

"#$%&'()

5.1 Whelan SSO

SSO structure sequence

organization Becker 1986 Whelan 36

Whelan

Becker Baker v. Selden 

Baker v. Selden Selden

end

purpose function

not necessary

various means desired purpose
37

                                                          
35

  Whelan Assoc., Inc. v. Jaslow Dental Lab., Inc., 797 F.2d 1222 (3d Cir. 1986), cert. denied,

479 U.S. 1031 (1987). 
36

Becker interchangeable

see id. at 1224 n.1.   
37

 Id. at 1236 (“The line between idea and expression may be drawn with reference to the end 

sought to be achieved by the work in question. In other words, the purpose or function of a 

utilitarian work would be the work’s idea, and everything that is not necessary to that pur-

pose or function would be part of the expression of the idea .... Where there are various 
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Becker

the efficient management of a dental laboratory 38

program structure

Whelan

Whelan

5.2 Whelan

Whelan

Becker Hand

Nimmer Whelan

sweeping rule

broad language

                                                                                                                               
means of achieving the desired purpose, then the particular means chosen is not necessary to 

the purpose; hence, there is expression, not idea.”). 
38

Id. n.28. 
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overall structure

quid pro quo of disclosure

disastrous
39

Whelan

Lotus Altai

94 1530

6. Lotus !"#$%&'(Three Elements 

of the Legal Test)

6.1 Lotus

Whelan

                                                          
39

  4 NIMMER, supra note 34, § 13.03[A][1][d] (“Although Whelan reached the correct result 

given the facts that case, its sweeping rule and broad language extend copyright protection 

too far. Providing protection for such amorphous concepts as the ‘overall structure’ of a pro-

gram, without considering whether such a structure is protectible under traditional copyright 

theories, increases the risk of granting copyright holders protection on a par with that pro-

vided to patent holders. Such a result could be disastrous, give that neither the safeguard of 

patent examination nor the quit pro quo of disclosure is required to receive copyright protec-

tion. Creative development in the software industry may well be stifled by overly broad 

copyright protection afforded to programs that represent the basic building blocks for a par-

ticular field.”).  



22 6 2

Hand literary 

works dramatic works motion pictures

visual works

1990

1990 Lotus 40

Three Elements of Legal Test for Copyrightability

Keeton

41

1.

1930 Hand

42

2.

essential

                                                          
40

  Lotus Dev. Corp. v. Paperback Software Int’l., 740 F. Supp. 37 (D. Mass. 1990). 
41

  Sherman Keeton three-part test see 1 CARY H. 

SHERMAN, SANDISON R. HAMISH & MARC D. GUREN, COMPUTER SOFTWARE PROTECTION

LAW § 203.7(c) (1989). 
42

Lotus, 740 F. Supp. at 60 (“F[irst], in making the determination of ‘copyrightability’, the 

decisionmaker must focus upon alternatives that counsel may suggest, or the court may con-

ceive, along the scale from the most generalized conception to the most particularized, and 

choose some formulation some conception or definition of the ‘idea’ for the purpose of 

distinguishing between the idea and its expression.”). 
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43

3.

substantial part
44

6.2

Lotus

Lotus

Hand

Whelan

Whelan
45

                                                          
43

Id. at 61 (“S[econd], the decisionmaker must focus upon whether an alleged expression of 

the idea is limited to elements essential to expression of that idea (or is one of only a few 

ways of expressing the idea) or instead includes identifiable elements of expression not es-

sential to every expression of that idea.”). 
44

Id. (“T[hird], having identified elements of expression not essential to every expression of 

the idea, the decisionmaker must focus on whether those elements are a substantial part of 

the allegedly copyrightable ‘work’.”)  
45

Id. at 58 (“Even then the expression of the idea is not copyrightable if the expression does no 

more than embody elements of the idea that are functional in the utilitarian sense.”). 
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7. Altai !
46

*+, -. /0%&'

Lotus Whelan

Lotus Altai

7.1 Altai   

Altai   Abstraction Filtration

Comparison Test 47
 

 

module routine subroutine

                                                          
46

 Computer Assoc. Int’l, Inc. v. Altai, Inc., 982 F.2d 693 (2d Cir. 1992). 
47

Altai Substantial Similarity Test for Computer Program Structure: 

Abstraction-Filtration–Comparison a

three-step procedure Step One: Abstraction; Step Two: Fil-

tration; Step Three: Comparison See id. at 706-10. three-pronged ap-

proach see Daniel A. Crowe, The Scope of Copyright Protection for Non-Literal Design 

Elements of Computers Software: Computer Associates International, Inc. v. Altai, Inc., 37 

ST. LOUIS U. L.J. 207, 230 (1992). 
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7.2

1.

2.

(1) mechanical specifications

(2)

(3)

(4)

(5)

7.3 Altai   Nimmer

Hand

Altai Walker Hand
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Nichols Hand

Altai

Altai

48

Nimmer

The Successive 

Filtering Method 49

Nimmer

1. Excluding Program Elements that 

Constitute Only Abstract Ideas

2. Excluding Program Ele-

ments Dictated by Logic and Efficiency

3. Excluding Program Ele-

                                                          
48

Altai Sega Enterprises Ltd. v. Accolade, Inc., 977 F.2d 

1510, 1525 (9th Cir. 1992) (“the Second Circuit’s approach is an appropriate one” ); Atari 

Games Corp. v. Nintendo of Am. Inc., 975 F.2d 832, 839 (Fed. Cir. 1992) (citing Atari, “the 

court must next filter the unprotectable components of the program from the protectable 

expression.”); Apple Computer, Inc. v. Microsoft Corp., 35 F.3d 1435, 1445 (9th Cir. 1994), 

cert. denied, 513 U.S. 1184 (1995). See generally 4 NIMMER, supra note 34, § 13.03[F]; 

Morgan Chu & Andre Brunel, Computer Copyright and Trade Secret Litigation After Altai,

369 PLI/PAT 223, 236 (1993); Thomas M. Byron, As Long as There’s Another Way: Pivot 

Point v. Charlene Products as an Accidental Template for a Creativity-Driven Useful Arti-

cles Analysis, 49 IDEA 147, 156 (2009); Peter Lee, The Evolution of Intellectual Infrastruc-

ture, 83 WASH. L. REV. 39, 79 (2008).
49

 4 NIMMER, supra note 34, § 13.03[F].
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ments Dictated by External Consideration

(1) Hardware Standard

(2) Software Standard

(3) Computer Manufacturers’ Design 

Standards

(4) Target Industry Practice

(5) Computer Industry Programming 

Practices

4. Excluding Program Elements Taken 

From the Public Domain

5. Analysis of any Remaining Similarities

8. !"#$%&'()*+Look and Feel 

Test,-./0)12345

94 6398

Total Concept and Feel 50 Atari

                                                          
50

concept total concept and feel
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intensity

of competition

aesthetic appeal 51 1986 Broderbund

52

9. 67-893:;

53

54

                                                                                                                               
look and feel

51
  Atari, Inc. v. North Am. Philips Consumer Elec. Corp., 672 F.2d 607, 619 (7th Cir. 1982). 

52
  Broderbund Software v. Unison World, Inc., 648 F. Supp. 1127, 1136-37 (N.D. Cal. 1986). 

53

54
The idea/expression identity excep-

tion see SHERMAN, HAMISH & GUREN, supra note 41, §§ 204.5(C)-(D). 
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9.1

Scenes a Faire 55

Ecclesiastes Schwartz 56

36

South Bronx

57

1984 Landsberg

                                                          
55

 Scenes a Faire Scene a Faire action to 

be done see 4 Nimmer, su-

pra note 34, § 3.03[B][4]. 
56

 Schwarz v. Universal Pictures Co., 85 F. Supp. 270 (S.D. Cal. 1949). 
57

See v. Durang, 711 F.2d 141, 143 (9th Cir. 1983) (“[T]he court 

properly applied the [scenes a faire] doctrine to hold unprotectable forms of expression that 

were either stock scenes or scenes that flowed necessarily from common unprotectable 

ideas.”).  



30 6 2

58

Nimmer

9.2

The merger doctrine of idea and expression

indistinguishable inseparable

only means limited num-

ber of ways

1971 Herbert

jeweled bee pins

jewelry pin in the form of a jewel en-

crusted bee held only capable of a particular form of “expression”

copy-

ing the expression will not be barred

59

                                                          
58

 Landsberg v. Scrabble Crossword Game Players, Inc., 736 F.2d 485, 489 (9th Cir. 1984) (“[A] 

second author does not infringe even if he reproduces verbatim the first author’s expression, 

if that expression constitutes stock scenes that flow necessarily from common unprotectable 

ideas, because to hold otherwise would give the first author a monopoly on the common-

place ideas behind the scenes a faire.”) (citation omitted). 
59

 Herbert Rosenthal Jewelry Corp. v. Kalpakian, 446 F.2d 738, 741-42 (9th Cir. 1971). 
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60

inextricably merged together

61

1983 Apple Computer, Inc. v. Franklin Computer Corporation
62 Franklin Apple 14

operating system program

Apple

Autostart Rom Franklin

not feasible Sloviter

Apple

Apple

Apple expression of idea

whether the expression and idea have merged

Apple Apple

only means Apple

                                                          
60

See, e.g., Rachel v. Banana Republic, Inc., 831 F.2d 1503, 1507 (9th Cir. 1987) (“Even simi-

larity in expression is noninfringing when the nature of the creation makes similarity neces-

sary.”); McCulloch v. Albert E. Price, Inc., 823 F.2d 316, 320 (9th Cir. 1987); Frybarger v. 

Int’l Bus. Mach. Corp., 812 F.2d 525, 530 (9th Cir. 1987); Sid & Marty Krofft Television 

Prod., Inc. v. McDonald’s Corp., 562 F.2d 1157, 1168 (9th Cir. 1977).  
61

See, e.g., Franklin Mint Corp. v. Nat’l Wildlife Art Exch., Inc., 575 F.2d 62 (3d Cir.), cert.

denied, 439 U.S. 880 (1978). 
62

 Apple Computer, Inc. v. Franklin Computer Corp., 714 F.2d 1240 (3d Cir. 1983).   
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Landsberg

narrow 

range of expression of the ideas verbatim

reproduction very close paraphrasing

fictional works

setting sequence of incidents

characterization infinite variations

factual works

despite verbatim copying of expression

stock scene
63

1990 Lotus

a quite limited number of the possible ways of expressing an 

idea merger VisiCac, 

Lotus 1-2-3 Microsoft’s Excel

  an electronic spreadsheet

menu command structure

VP-Planner Lotus 1-2-3 64

Nimmer

                                                          
63

 NEIL BOORSTYN, COPYRIGHT LAW § 10:14 (Clark Boardman Callaghan, Cumulative Supp. 

1992).
64

 Lotus Dev. Co. v. Paperback Software Co., 740 F. Supp. 37, 67-68 (D. Mass. 1990). 
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algorithm

9.3

82 179

The manner in which an idea is expressed

factual works narrow range 

of expression of the ideas
65

86 3391

A

                                                          
65

23 2105
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10. !"

10.1

1930

1980 Whelan

Lotus Altai

2005

10.2

Lotus Altai

Lotus

Altai Hand

Lotus

Altai
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Lotus

Altai

Altai Lotus

Nimmer

Altai

10.3

Whelan

Whelan

1879

Hand
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Whelan

94

222 Whelan

Whelan

10.4

Hand

purely functional item

standardization

Walker Apple v. Microsoft 66

                                                          
66

Paul Goldstein 12 359-362
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Walker Whelan

Apple v. Microsoft 67

68

useful articles 69

101

70

Whelan

                                                          
67

 Apple Computer, Inc. v. Microsoft Corp., 779 F. Supp. 133, 136 (N.D. Cal. 1991), aff’d

(rev’d as to fees), 35 F.3d 1435, 1444 (9th Cir. 1994), cert. denied, 513 U.S. 1184 (1995). 
68

Id. 779 F. Supp. at 136 (“Suppose defendant copied plaintiff’s abstract painting composed 

entirely of geometric forms arranged in an original pattern. The alleged infringer could argue 

that each expressive element (i.e., the geometric forms) is unprotectible under the functional-

ity, merger, scenes a faire, and unoriginality theories and, thus all elements should be ex-

cluded prior to the substantial similarity of expression analysis.”). 
69

useful article 1 MICHAEL D. SCOTT, SCOTT ON COMPUTER

LAW § 3.25 (2003) (1991); Todd David Marcus, Fostering Creativity in Virtual Worlds: Eas-

ing the Restrictiveness of Copyright for User-Created Content, 55 J. COPYRIGHT SOC’Y

U.S.A. 469, 493 (2008). 
70

 17 U.S.C. § 101 provides: “[T]he design of a useful article, as defined in this section, shall 

be considered a pictorial, graphic, or sculptural work only if, and only to the extent that, such 

design incorporates pictorial, graphic, or sculptural features that can be identified separately 

from, and are capable of existing independently of, the utilitarian aspects of the article.”. 
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10.5

Hand
71 30

72

                                                          
71

 Nichols v. Universal Pictures Corp., 45 F.2d 119, 121 (2d Cir. 1930) (“Nobody has ever been 

able fix that boundary, and nobody ever can.”).  
72

 Peter Pan Fabrics, Inc. v. Martin Weiner Corp., 274 F.2d 487, 489 (2d Cir. 1960) (“Decision 

must therefore inevitably be ad hoc.”). 
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