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The Distinction and Merger Between Expression
and Idea and the Steps to Decide the
Infringement of Computer Program

— An Analysis of the Supreme Court Criminal
Judgment No. 94-Tai-Shang-Tze-1530, 2005

Ming-Tung Lo

Abstract

The dichotomy and merger between idea and expression is highly related to the
judgment of the infringement of computer program. Shall the expression be limited
to literal element of work? Can the non-literal element of computer program possi-
bly be categorized as expression? If it is possible, then what is the criterion for
drawing such a distinction? Under what kind of circumstances, can the expression
be regarded as having been merged with idea? And what is the process to make
such a judgment of infringement?

In this regard Taiwan judicial decisions have submitted different opinions.
Based upon Supreme Court Criminal Judgment No. 94-Tai-Shang-Tze-1530, 2005,
this article analyze the criterion for the distinction between idea and expression,
and then analyze the contents of the three-step procedure by which judges in Altai

applied the principle of the dichotomy and merger between idea and expression to
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decide the infringement. Finally, in conclusion, this article makes some comments
on relevant mentioned above cases, serving as a reference for readers to have a

panoramic observation.

Keywords: Whelan, Lotus, Altai, SSO, Structure-Sequence-Organiza-
tion, Idea and Expression, Dissection-Filtering-Abstraction,

Three-Part Test, Three-Pronged Test, Non-Literal Ele-
ments
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1. Hij

SEAREA R 2 W R R AR - T2 e E AR AR iR i 2e i i
2 TREEESH , (delicate equilibrium) TR o FEEEEHEEES 10 62 1 B
E L TRARERG Z FERE  BRFEE RN E 2 20 A A H TR
SR R - BIRE - B BREDTE RS B - I o HOEER
BHRR T AR R A IR B a R B EI AR E S 9 &
52 TEFTES - | MEEISTE RS S EISE A S ? s AT2 TIEr
T4y, (non-literal elements) *YE(AIFEIRI F ATRER & 2 3P ESH
ARSI EFMAF I ERERS - AR PSSR f EER P BR 2 A H
i S FE B B ELLREHHSE -

i 94 RHES A 1530 BRIERIRY Y2 e et e A A 2
RS REBATE R NPT 2 552 2B » B PIFE I8R5 » AR

1 3] B The Harvard Law Review Association, Copyright Law —Scope of Protection of Non-

Literal Elements of Computer Programs — Second Circuit Applies an “Abstraction-
Filtration-Comparison” Test. —Computer Associates International, Inc. v. Altai, Inc., NOS.
91-7893, 91-7935, 1992 U.S. App. Lexis 14305 (2d Cir. June 22, 1992), 106 HARV. L. REV.
510, 510 (1992).

AEX A 1998 £ 1 B 21 B REMEABSERANE A xB b3 awEMER
1998 £ 1 A 21 B RAFAREINRE EAAXH PRGN - B3] 8 BAE > 4%
% (1) > B 4-233 (2004) -

THERAZEXFRAASTELLERZMARMEEX - BHEH - 2B 33t @
BB BFHRHE (outputs) ~ B AERE >~ BHR 2 AR AKRAF o Thomas J.
Smedinghoff, Developments in Software Copyright Law, 3 SOFTWARE L.J. 637, 640 (1990);
X EMEXEX TR LS =8 LBX B WBRREHZEH - RERAL ;2.
HERER B2 3SR ET S LT A2 23, (the presentation of information on
screen displays) - see Lotus Dev. Corp. v. Paperwork Software Int’l, 740 F. Supp. 37, 46
(D. Mass. 1990).

RSER 94 £E S EFE 1530 M FHR > RREL TR E A% htp//jirs.
judicial.gov.tw/Index.htm °



6 FIEFFHm 6452H

AV HEELE VERE (RS 2 Sk BRI JE 307 ik (structure ) °

J¥» (sequence ) fufHf% (organization) JRESIRGE ZARRY o RIVEMEE 6
Rz AT DAfRRS ~ st 2 TR « PIE BB ERE 2
SERZEN] Altai 02 2k —8 - (MR, - AT 94 MR
S () B 222 SRR UEERY Whelan PRt 2 2Tk THARE
H > BIEAEISE A R R S e 2 R - BNmEEbt 94 F£8 5 B
55 6398 BRI HIRE R A TR A R T EE T ISR
JB IEAE - (B AL Bi B FESRIR BB O S B Pl T - Rl
B AR 2 SIS Y Whelan 587 sl 2 A5 B SE B RV EE 2
A3 ? AT LS -

AACE S e mEbe kG S SR PIRE S - AL E ISR =
I F AL B E LR A S S B RS b AR R 1 1 fe
Erf Pl B HE SRR » M5 MT T AS [E5A e s i mi e Bl 15 ¥ = S Bt
SRR I8 SRR ~ B IR BB mn B iR i EBRFSE e 2 A FREERE
ZH Altai 22 =FBSEE - DS TR » WA K EE B s i B EE A
TR REPB R 2 2255 -

T aesd e  SHELARR A M EBEl] 2 BB &R &
see Steven R. Englund, Idea, Process, or Protected Expression?: Determining the Scope of
Copyright Protection of the Structure of Computer Programs, 88 MICH. L. REV. 866, 871
(1990).

Computer Assoc. Int’l, Inc. v. Altai, Inc., 982 F.2d 693 (2d Cir. 1992).
LHEZFERR A FELE (—) FF 222 FMFHR AXRELEMNBEASL
http://jirs.judicial.gov.tw/Index.htm o
Whelan Assoc., Inc. v. Jaslow Dental Lab., Inc., 797 F.2d 1222 (3d Cir. 1986), cert. denied,
479 U.S. 1031 (1987).

REER 94 6 EFH 6398 A FF R A kRELERRE A % ¢ http://jirs judicial.
gov.tw/Index.htm -



BHE BRAKEZEG - SHRAEHEXRHEFEZ SR T

2. AREEBHIRZ LB
21 BEAR 94 FEA LT 1530 SREHIR

Beandibe 94 A LTE 1530 SRS © TR S 0
FARG EREVFRERGE ZARRY » BRIy AR BRI IE HL 2 (E A
TRt 2R o B AR RIS B B B e A A — E AR
HE » Al B ma & F0F - RENE T ~ 87~ R s s S PRtk
(statement) B¢fE4y (instruction) A 5 AamlAifE (EFESUEREEE S

B R IR A [ TR LR P SRR =N~ oS R e
=, (operating program) ~ fff5 (microcode) ~ EIFE:, (subroutine ) J&
JEFECEAR - 2RE 74 4 7 H 10 HE(FREAEIE - BIREAEEYAZEFRE
T%a%Zﬁ%%u?K ba e iR e H o H 32 > BRIE s wbils ~ RO Rl

* DRk ZigAiiE (menu command structure) KW EHES S B

( long prompts ) ~ E££§545 (marco 1nstruct10n) ~ S 5 mE (user inter-
face) ~ JMEISJERE (look and feel) SEM e FRECRTE Z HilE - HLZEL
bt B RS ZE i e B R ( R ABERR AN TIREEE FRECRE ) B
T LRSS P S R RE A K EA SRR M
RO S I U 7 e JA S5 el R ot i D RE A M R 3R P BR AR 7077 A
WERE 5 RS B A Al H AR A B iR AT A B ERE R < A
KRR EEMOAERE - IDPETE S RE B ASGE R A EFRE -
ARG SIS S E T IRE T - [FAPIRRRE - T B SUE R
T NEARE N A B DA e R R E TAF i & fERET 5 (all devices by which
the human users can interact with the computer in order to accomplish the tasks the

computer is programmed to perform) - [LFE{HHZE A » OFETE S ERE)

0 & 2 Tmarco ) ME44 " macro | Z 3% 0 sb4% R F BT 1A AK R E P ArAE 2 T marco
instruction ; 443% M R - ATIHEER RLBAE - F4EH A% (1) > A 190 (2005) -
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IrHEIEIE A © FragEE i o BIFE RN E A ERE R ED R B A A
B - DU AR IR Ak s s ThRE - B R N RER - BIE PEAE R AR U
&Mt (conceptualizing ) F#fS73 Ko FHESURITS ) - BRI MR < (o A5
I > st TSI =LA (creativity) ~ JIATE (originality) ~ k¢
%277 (insight) - PERE(E ISR EIMERIF LT DURREERERTIRE 23

°
22 BESFERMFELE (—) FE 222 SERIEHIR

HIBA i EnE A EE % - B ESEER 94 F8 EE (—) 758
222 SRS R Rfg - Bl —a IR P BRf (BREER BFRm
WeE ) » PIPR © T SORRE AR - KT AHRRRITRE 2 SSO B A NE R
B AFE e —aB57 » B SSO WImZE PR IRFEIR LY 1986 AFEET
F EFRERE Whelan 28 BIRE R34 (FAEEAME IR ERL FE IR =0 [ 461 K H
HOR G FOROERRE S TR - TEF i s o MES RO HERE - #h
fef THHBHAYERE TR A R B e ERE  ERE R ko Rz A, 0 H
AR > JCEL 1992 44 Apple v. Microsoft ZEiRHE » B4 ol fs
PR DIREEE - S RREREH D RE M T Ry - Bl R R -
[ S PR B Sk RO B o i P A - -+ S A S RL (B S —F% » IANE
FAERERIR HIREN o > WE— 3R © TAEEOE ST o SR s B
DhaeHH EF > WAFREEIRER #RZ AL - 8 A nlae AR UIEE
5 MF AT E L H IS HE L (standardization) g8 7 5 » KK[IL » WIHGE
Bz s R B A R s ey TR e T E e SIS
DIFIHZAERE IRE - ek i s A B s e HE bR e T g2 4%
-t v B B L i s ol FH LS B S SR o > BB SRR R
TR B ISR AR & 2 A2 (225 Paul Goldstein 2% > ZE/%Hk
ae o (FREEERE) 0 89 4F 12 HRR - H 356-362) - EAMFHEF AR
SSO FeAR DRE RS e /B R IEA A i L B 28 2 ik e PR 2 U
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o EZHPRE I R -
2.3 &&AR 94 FEA L7 6398 SRAISFIIR

EoanEbe 94 G BT 6398 SNSRI AN ERT e i mnibe
figt o SRRSE MR AT AL o MR AL BN R R R R B R
Al > FIRAE © TAEPUIERIEY - 2 ~ SEilo ISR BT S B R 2
HIERGTPERIT » Q0 F S B AR Z AT A T IR MBI EL S, - 1t
AHNEE L STRER AT - WIHERE < F R > CER ISR L
PRGBSI, -

24 BIREBREMILLEER

B R 04 S A 1530 SRS NZY » DA SRR
AR IR TS A I B RIS A~ R AR - B TR
SSO » AR BB E 45000 Altai 2 HIlE (RS ~ iR R b
2 SRR » BRI A M B N — A - AT SRR
SRR IR LR 2 W5y B Y AR (A M e e AR -
FRIEAR B SR 2 W R A R (HAEIEIERIE « Bl - sfbis
55 B BRI 2 SRS G M (R P SRR 46 - MEAEPIE 50 B
B AT EE (2 A M - IR i B i R - H AR
2 BE AT 2 U T, TR R, (Hk
B ) PRSP YR - BLIEE R e 94 s E LR 6398 4E
FI Rt N T -

EEESEERE 94 FERE B (—) 9B 222 SRR RIS AT R
Wil R - RS Whelan 2 RIS 22 K5RE © T RS -
B R - ﬁh%%%m&%TﬁﬁikflﬁgﬁM%ﬁﬁﬁ Y& ]
FZHB > HARGAEWIR S LR f# Goldstein 2 & » JRREr

" Whelan, 797 F.2d 1222.
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HA % A P S ] Whelan 2.2 5] « % Goldstein K % 8 2 4 17
Whelan %2 B » R7ER Whelan ZEEAFIES JEA TR - 1T
FEFY Whelan RS2 BASTHACIE EARIM RS2 (7% - HAtho 54 ~ X
FF R AR e - SRR (R BN RN e EeEaSk
B Pk e B IEMC B 535 CE B & A AR 1
1992 4 Apple v. Microsoft Z¢ kR {#RE% {5 F 3 FLifi (4 B Bt .2 Thhe
m B L ShEeTE E o RSS2 R RIELEE EREE R

% GIEEE B R B IR A ThARE H 2 I R R AR 2 R - 2
u B S PT35I ST R AL -

3. MVEIBLELER ;&I AR TR L
<

3.1 RMEARER RN EBEIFBEGE
PR 2 R S PR - SRS 1879 445

'2 3% B Paul Goldstein % + ¥ %432 » 84T EMH - B 356-357 (2000) = ( A% 6%

@ EdklRdEd AT PR — R EMEMEREGI S HRACHELR
B PEmam  BMARFARFER TRRERG B > FAMNIFERTLEFRE
AT e EEHER | BA  wRieEHGFRBHEAEFERN "TBFRAR
#%¥ 5 (Romeo and Juliet) B4 a9 X 21E M b > AR RS T &IRIRE LR
Tl ERANAIREREO R BEARREZIN 0 QAR RO AH LA

BEFFZREROEGREEMAERE R BT FFRAGMRE - MBS
R BRI LB B LA -

Apple Computer, Inc. v. Microsoft Corp., 799 F. Supp. 1006 (N.D. Cal. 1992), modified, 821
F. Supp. 616 (N.D. Cal. 1993), aff ’d, 35 F.3d 1435 (9th Cir. 1994), cert. denied, 513 U.S.
1184 (1995).

1d. 799 F. Supp. at 1023 (“The elements of such an arrangement ‘of a computer-generated

13

14

screen display’ serve a purely functional purpose in the same way that the visual displays
and user commands of the dashboard ... serve as the user interface of an automobile.”).
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Baker v. Selden 2" Il a0 SR AE (IR T VERES 18 MERL ot '© -
VR R R T St SR FEET R R AL S AU - MR
ZRPRGERC S7E (a particular method of bookkeeping ) & 5 EAZ ZVEHETLIRTE
T PUVRIIRE T AR T L i I AR (L Y
% EERAESEAT - ISR S - S R B B R
P BEEBIA AL EE " o | B RS R B T 2 B
SRR B (ideas) & TS HfF, (necessary incidents) -+ PRI
VIR R 7 - 1976 BB (FHEREEE 102 IS0k A U
B SR

3.2 BERFEZEBHERBEEHZIMEA—LL 1998 F
TR B Fs

1998 4 (FHEGEIERT - EARBIFEE 2 Bah UL IR e s - %

(PR A N B S PR R GLL 76 £ 7 H 7 A (76) WETH

15
16
17

Baker v. Selden, 101 U.S. 99 (1879).

Id. at 101.

1d. at 103 (“[W]here the art [i.e. the method of accounting] it teaches cannot be used without
employing the methods and diagrams used to illustrate the book, or such as are similar to
them, such methods and diagrams are to be considered as necessary incidents to the art, and
given therewith to the public ....”) (example added); see also Mazer v. Stein, 347 U.S. 201,
217 (1954).

PREBRM ) EREHZHEBENAMREFHLBRAREL R AH - See Com-
puter Assoc. Int’l, Inc. v. Altai, Inc., 982 F.2d 693, 707 (2d Cir. 1992) (“The Portion of Baker
v. Selden, ... which denies copyright protection to expression necessarily incidental to the

18

idea being expressed, appears to be the cornerstone for what has developed into the doctrine
of merger.”).

19 17 U.S.C. § 102(b) provides: “In no case does copyright protection for an original work of
authorship extend to any idea, procedure, process, system, method of operation, concept,
principle, or discovery, regardless of the form in which it is described, explained, illustrated,

or embodied in such work.”.
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5093839 BEEKEFE © [ HEERREEFTREE B A FSE R - A
AE o S BT DGR S s s A B B R L A BRI
LBEAEREBIES, - TSRS - S I A B AR 2 R ) -
DAV 1 B e A i o IR (358 1L A T A% S S Al R
e ) BTERERREE 79 4R 155 470 BRI | PRI A TSR
S B I B A T ST e S L I S g
SHZEEEREIAE ¢ TS 1C AR T (R AR 44 5 FE AT
Ao T P AR S R G508 2 TS (o BB B s F55E (expression) 2 —
#5320 o | ST SRR BB Y EITEAE -
EEEE LT 80 R 1SR 5742 BRI RIERE ¢ 2SRRI AT

(Rt B B FAINE » WEEIE ANER B E R » AR E OB T8
%‘%E‘E&ﬁ%@ﬁﬁﬁkﬁ%~%4ﬁﬁ SEA R B A - 1

PR EL A2 A7l A BIVE 2 B A 22 5 5 IR (M SRR A2 JELE
M IR R R o ) B SORET AR LI %4%@
S . FERE - AP SRR RN AIE L 5% - (A LR AR
FOSUBLAD Y e - BIMsr hf 2R A (R R (R SR Bl - B
BB 2] - SISk e 80 ERE R 357 SRR IS
Lﬁﬁ’ﬁﬁ~flﬁéf%@@@iﬁﬁﬁazm@@ I E R

 JEHAHIEL S B A A PR AR | 2 B2 o | A A I
u 1 2 S e s R AT, ¢ T BT R AT S o T S
BA (RS VR (RS B IIRL FRE ~ (IiE T - e i it
RARIE » BB BIE - MR RS RN P
THE -

D Lmm%Em T FELHTE 470 %o AT NI ER LG HEMEH AR

(—) 244 > 8367 (1993) o L 24 idea EABA -
BJAT:E > B 386 o
2 .,

BlAT::E » B 349 -

21
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EEESEEAT 83 A LE (—) T 139 SEHEHPI -
P EVEREGRE TEISIZSEP =0y (The expression of idea) - [ AREE &
(idea) A% « BE 2 » JLIEH S A\ BE 250 - HEH T EAl
Py BIAT o R A B A VERE: EGAEME o HEfME AT R
FH 5 VB R  B A B PO B AR b B o A B A
WP RS TR 5 I A EARF g ~ f R G LU et
SEIRATR S A — S P (I SRS ~ AP Y B SR A T A
) BB 2R - (AREBEIANE AR . R
RS EM RS RIS | G 86 F LIRS 5154 BRI
AR S © T FRB RS R A RS o AIE - g
SRR SRR A BRSPS 2 B 3 R A
MURIR B (Rt i - | RSSO MR - IR 1995 4R 3 7
H o EBUGH EEbR e L) 82 FEEi 55 179 BERHERE S BIE © T2
B SE A0 - [ R SRR S AL - e T EAR - JhieRE
570 ( The manner in which an idea is expressed ) ZfH{ » FERBE &2 HH
B2 e LK VRRESAR 10 2 1 1A 1998 A7 Bifs TERS 2441 -

4. Hh% ik (Abstractions Test) ZKi#

4.1 WMBRARECERRERE

CHHEEHERE , (Abstract Test) JhiE B ERED: AR RESIEYIN
ZE R e & S I A - IR TY%2E] Hand SREATETAL - 1930
T BEFERE Hand YA EAESEEEE 3Kl _FERVEREZ Nichols v. Universal Pic-
tures Corp.Z B ILHIGAALNE - PITislrts & TEERI A RIS S8 2

B o a kg EHEAAES (=) (F) » B 2318 (1996) -
2 SR H 2105 -
% Nichols v. Universal Pictures Corp., 34 F.2d 145 (S.D.N.Y. 1929), aff"’d, 45 F.2d 119 (2d Cir.
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f# > 4 £ 4F Sheldon v. Metro-Goldwyn Pictures Corp.Z&2%(5 i (i1
N RaEBE I REM S PR E RS EARE -

& Hand EE M - EFES (RS BaE KRR VI S
(incidents) - ZTEF X MHlAE (abstraction) - HIBEEAEES (3600 -
B A R S Bk B E A R . T, (patterns) - PEAHEAT S
H M (generality ) B G R T REsE FH TR HoAR 2 /R - FlfE =
etk o ATRELR R N IR E— i M fid - AN - BRE i EEUER ] #4
FRRNE » MAEIL— B AR RE T - R E R LR o I
PRI RS - B2 e M i G0y B A JL B4 (public domain ) 2 f&
o B R AT R R o I AR M R AR R R
Mo Emm MBI (specificity ) ol RIS TR E AT B 55 2 BLHE -

Hand {EEE—DHEH  EREFE SR EFEMAZFRER - &5 FEE
AR AR o S D Hilie - SRR M5 EAR RIS B B i
ISR AIERAEZFFREE 2 M - B S A R RS 2 R
PRI - PRRRI A B HH W R ot e 8 2[RI S (the most detailed
patterns common to both) - ZIFHFIZ A MHE ZHENCHHE 2 5F

(significance) - HEZMHFZHHGAEAEA "M, - B4 BIfELEAR
ek B G B MR =MD (HERRZ SRR B R M - AR R R

1930), cert. denied, 282 U.S. 902 (1931).

2 gheldon v. Metro-Goldwyn Pictures Corp., 7 F. Supp. 837 (S.D.N.Y. 1934), rev'd, 81 F.2d
49 (2d Cir. 1936), cert. denied, 298 U.S. 669 (1936).

2 Nichols, 45 F.2d at 121 (“Upon any work, and especially upon a play, a great number of pat-
terns of increasing generality will fit equally well, as more and more of incident is left out.
The last may perhaps be no more than the most general statement of what the play is about,
and at times might consist of only its title; but there is a point in this series of abstractions
where they are no longer protected, since otherwise the playwright could prevent the use of
his ‘ideas,’ to which, apart from their expression, his property is never extended. Nobody has

ever been able to fix that boundary, and nobody ever can.”) (citation omitted).
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i > TNHEREEEREZARE - o > AFEEE A E SR E =R - i
ANEYE > B BOET - AR BIARZAR RS R, > HE
FEELIVEE -

1£ Nichols Z&H > JRE(RENEIEM " Abie’s Irish Rose ; (Z{FE# - 5 HI
{REEFZEIA [ The Cohens and the Kellys ; . ZfF# - Hand JEEARRELIET
B 43 A I R 7 o AR R - FIH R A A2 AH TR Z g3 (common ele-
ments ) BREATT ¢ TAREAESIA ~ A2 EE S A L K S R
TR R AL AR S © ) BEAE[FIECHS Hand SR EEHIREREEH - SeRi
EA S S A R B IS A > KL Hand 5B R LARAS RSO 32 A
A8 (too generalized) - JyEJR&S AL —f5 » BIAYAILEE - IR
TR AT R AR 2

FEEZIPS > {E Sheldon ZH > Hand 5 RIfSE MG HIEREAERY N ilaEbe 2
PR o B E S 2 BB 52 FERZ (motion picture ) MG R —FAFEE 2L
THBIERMER S » TR BRI A K O 8 T E s iSiE
LB o RS BRI (play ) ZHREE 1857 4 3% A4 1 S5 B 6R A% 1 2 3 44
Madeleine Smith FHN I FET IR o # w5 A BLIR &5 3k P DAL B I
iy o (HETRAERIE - G 2BM2H 5/ REAI L Madeleine
Smith FFPI| s E B EREFTEEE /N AR R > SERAES T Letty Lynton | (288
52 °

Hand A EERI A E e © it FUE B IR S s 2 M ER
B2 #5558 (general pattern) - G ARPPEEM A2 3258 /57 - AIMGESTT S
ARG o ) ARk > Hand EH 51 RI5ER G5 B G B R S BIAR R S 2
"EE Yy (threat scene) Jz T FELCCH5 | (death scene) - f8HZZ FEAH;
R SR 88y i A2 R 22 - A e 1 il P B % S-SR MBI I 25 B

2 Id. (“[T]he defendant took no more—assuming that it took anything at all —than the law

allowed.”).
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e ST R AR - T LA e R B o 455 5 5 o 8 Rt A/
AT, » T R TR0, AR IR B - s e
HRJE A SR IRR 2 AT  REART 28k K5 (the sequence of details) TLIEFT
SR 0 TSRS S v HO ik BRI S e S
B R RE R B .

4.2 WHFBRFEZEER

EEAIEA RSB A B A L] S22 R R#E  (copyrightability ) .2
> Hand ¥ £'HAE Nichols Jz Sheldon fgZ<{d FIfGHIEERE » (AR
RERCE AR T D ERE ARG 25575 (literal elements ) #5781 K iR FE
SCFHEAS o 4K Hand YRE Z R - BB Afifm (the setting of action) ~ ffh
< 155t (the background of characters ) ~ {42 X ¥ (the sequence of
events ) ~ BIIAZHNET (the details of the plot) -~ fff 4 E (the nature of
character) - B (motivations) SHHIEE LI PIENC 275 » BRI FHE
PEREE SR — P K22 BRSBTS B P REE I e -

HR o R R AR A e S R S R Ry - LA E LR i
BEFEEER S A& R (to a reasonably detailed level of pattern) - {#
Hand EH . R & ELBEah R - EFRRTRER A LR Ean e DA
HE R HAETE SRR B IEENE  DIRE S ARG (PR
FRTEEZRE AR E o KL > Hand 'EAE Sheldon ZH45HY - —HUE 2 20T
P HERERACZIEIA - 1 N HEERLARTZIEA » 2 BA S E M2 A
T AZEPHEEGE - (B2 WER—APIRE 5 ) — A R IS 2o

(heroine ) NEFESEMAFIBHORE » %207 E K E iR iEnE - B
25 strychnine FILZSH T WiPH LRSS T ESCHTHT BEEE KRL » ARG
HAMG I EEME - MOEREGIIL - QIS WM A F i 12

2 Sheldon, 81 F.2d at 54.
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%0 Lhpk I HAEPIBTE SIS o CHIETZ RS | (the depth of detail ) fi

P o R U otk A MO =0 - METEE T B ER
(quantitative element) J2B1.Z B3R - AR BIAN I A A SAlEirER -
P AHAN S S > AR 2 RS (specific) > FLELATRRTRH
i ZAEA  (HELAEAR/ N2 BB (replication) (3R ERECRTE ZHEAT > A
F{ESL A A E 0 B B R 2 B (significant segment ) FH[E] > 5
REps PR e -

itk o EREERE - AHENERR B — A R Bl (technique ) B(Jj
i (method ) DIPIEZRFEREEERTH - ( Hand SEEFTRZ A - SLHLE
s B AR FFREL (the greatest degree of particularity ) » SREFIHIFR
AL R © etk - FRRERIIN i e A AR PleEk AR - Hand ¥RE
o B IRANAH N Z e 9 B B AH B R 2 %@ 1 (to certain level of
generality) » HIRIRIEVEZAF) » B HEZ 540 -

4.3 HBRFEZTR

IR A S O B R FRHLTT « 245 » Lk DU S ATk 3%
S BSEIES AhE S A LR S B - AP B e
2R RIS R - RS2 EE - HE R E SRR
EHAFAE— B R R B2 2 R - T DM e S Hh i 2 75 e 1L
FLies TF@ e s [HUESE - 22% Abrams HIZ0ES @ T HH@stEarE
PR 4 AR B Y o - R RIS s A S T AT
%) Kaplan Z@ZHEALTIM © T GRS ELBE R & B R AR L
RS TR TAREHE 5 IRt R AR A s T B Rt

30 14

31 See HOWARD B. ABRAMS, 2 THE LAW OF COPYRIGHT § 14.03[B] (1993).
32 14§ 14.05[A][1].
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5 (monopoly) EAFHEAERES | 5 2% Nimmer 7RHEH @ [ IR
RS IR e AT s e

RIT » DA 2 LR OAFE A « 3R » L S 3 00 IR 0 4 A e A
(litmus paper ) A5 USRI SR AT 55 3% 15 AR Z23E » {H 1976 F-35H
LVEREFES 102(b) FERHE 2 W A RAFIIRE S ME > AR PR
A A IR LR S - T - IEEEE TR ¢ AL R R
TR (SEREEE) MRS B S TR, % HER R
K0 MDA RSV ERE S 125 o DR » BRI e P 1 e 75 B S
R BBNFSELEWS » VAN I S o4 4RF LI
(—) 5 222 BERIEPIVIRRGE © Tk BRI S A IR

FRIESC TR A P AR - emniilbe 94 FRE S By HS 1530 ST
FUTRHUER F e ~ AR U e P - Lol Ui LTI e P o< i S0 X
%

HESRANEL > fHEHIEAIL AT B R A A S S IR AR Ul S A
f i E R AL 2 - (HA VB SR R 2 & 1 - BIAN - el (E skl ie
FESE > AL AR A S A RIS R S A S L S SR IR
& (ATNAL) (b2 - Fermpikbe 94 FFEG E555 6398 BRftsRPITRANR -
TEFIETIENE ~ R - S~ TREEE R BT B L E R AR
IKf > ANE A B S AR Z o AT i A B LT TR HN

HRERIAZR - NILERE L Z &I > LR INEEE R " RiEEsn
iR o WESH -

3 1d. n.277 (quoting BENJAMIN KAPLAN, AN UNHURRIED VIEW OF COPYRIGHT 48 (1967)).

3 4 DAVID NIMMER & MELVILLE B. NIMMER, NIMMER ON COPYRIGHT § 13.03[A](a) (2005)
(“It does not, of course, tell us where in any given work the level of abstraction is such as to
cross the line from expression to idea.”).
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5. Whelan &2 &5 # Yy gk ik i
51 Whelan ZRB K HEEL SSO v &

SSO 1% " &ikE , (structure) ~ TJIHSF , (sequence ) fz " #H#% |
(organization ) Zff8 » £ Becker BB {E 1986 4£72 Whelan ZEF{i > - fif
FH AR DIRE G - oI R IEAE X2 DR 5 AR B R R 2 10T
KF - BRASHI 22 LR AL - HE B B AR =N PG e R A2 =02 A
ey ~ AEASPIET - EITE N E 2 A AR I8 » AR %
EAEECIIRERTIE A 454 ~ TEFT ~ AHAEE - R mIRIEE > B EhE
LR #iE -
AN E— B EZAEPIERIR: - BRI R IR THI GO - (B AR
B AR U AR > (o R e e H IR & sC LR HE © 46 Whelan
Zr o B =30 FRRIARE Becker A H PP ¢+ T IABEAE Baker v. Selden Kt
PR — Tl R B 2 J77% o /F Baker v. Selden Z<H1 - 3EBEKS Selden —
HATEERG HEE (end) WA » REIRAIARLE M - 2% R FEIGE
AT R DR P e B SR W i 2 B - A 2 FHEC HAE
(purpose ) BiIJRE (function) T3 F 2 B § FERGk HIFERERFEL
JH (not necessary ) ZATA7] J7 1R 2 i B K 3E - MUH L TR
(various means ) FEZFZEANS HAE (desired purpose) - HIPRIEZAHFTERE

(i FENGISEREE TS » TR RS » I - |

35 Whelan Assoc., Inc. v. Jaslow Dental Lab., Inc., 797 F.2d 1222 (3d Cir. 1986), cert. denied,
479 U.S. 1031 (1987).

36 1RiET Becker Z B » &4~ RFRMAK=F AT HAMZ e (interchangeable) ;
see id. at 1224 n.1.

37 Id. at 1236 (“The line between idea and expression may be drawn with reference to the end
sought to be achieved by the work in question. In other words, the purpose or function of a
utilitarian work would be the work’s idea, and everything that is not necessary to that pur-
pose or function would be part of the expression of the idea .... Where there are various
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e » Becker WEHFM @ M2 BIGREN s BEEER " TRER=E
ZAARBERAHS, | (the efficient management of a dental laboratory ) 38, HRE
G LA ARG (program structure ) ATLASEGEL HAR - R BRI
AEHG IR e GZ H B LB TBE » IR B R R FE a0 ik (B
FERE AR - g - IR0 S EE R R 0 - IR
5 HEEMOARERCE R ZE -

Whelan ZAEEBIZEEREE 2R AR  TEHLZ AT - /RS
HNE IR PRAE R RS R B 7B T 8L » Whelan ZXE &
RN IS B 5 At ~ R SEFPAE— B BRF N Al B SE M B
PR R (R HIE » R T -

5.2 Whelan £2Z:HE

XIM > Whelan ZEARIEAER F6E 2 B AN TORARNS - 282K
TR A~ BIELZ D - Becker IAETEMIRAH Hand TAH . ZHHZ I
2 MR SR AL SRR - SRR EEE U r H Y
EREIRES FIRS TR, HEMEMGERGE S FRIGBIGE - R E M
A o BRI K ~ Y AR S A AR S TR A > AE
D] 52 PR MR e SO FT ACHRE O 58 P W AR B A PR - ety Hofth 2 S 5k
(HE 2 B 2B plst 5 2 Z2 M A TR - Al R m il 7= (FRE 2 OR
i BB - AR SRS 85 -

S (FRE ISR Nimmer NIFFRRTE © " #EAR Whelan ZEZF5HE
IERERY > BB AERZFE A AR TR (sweeping rule) NERFRRZGHS

(broad language ) i {FHEZ IRAEAEMHAE - ZFPIREHEMEC IR B

means of achieving the desired purpose, then the particular means chosen is not necessary to
the purpose; hence, there is expression, not idea.”).

38
1d. n.28.
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Wl T iR &g s (overall structure) BFHRHEE/ERELE 2 IRE - RFEIE—
FERETT AR TEREE T RS 1083 » Tl 2 /E A RE LSS (R 2R
RECRFE 2 Ji\b - BB EFE A 2 L2 IR B EBIR T 5]
Zfe&fF (quid pro quo of disclosure) » ETTHAZE(FIEIRE » KR TTHER—5%
SS¥E (disastrous) « {EHREE T 2502 B S J nTRERI L I TR 2 FERECR
Fraza® .

FofA it > Whelan 2.7 [ 45 AR B I AT A . HIEA R HE R g Al
BHAEERATELE - HEATEIEEE R B R 2 RN DR
X TIRARTIRER ) ME—EHEIME - FEREEA AR SRR I A5 ~ K
FE R AR IR 2554 » Tl Lotus ZEk; Altai ZEff e HEN RS ISR 202 Ik
TGy o BB RN 94 fEE S LFER 1530 SRS RGRE A I F
A~ KPR ~ DHRERZ Fa Al - R RER SR iz ar o n
TG~ BEERD - (B SRS IR o e E E ERE L R i -

6. Lotus R=2FMiKL (Three Elements
of the Legal Test )

6.1 Lotus E=BFRAIG EZ2EEH

Whelan ZEEF R K F6% 2 1 7 BEIB AN 2 CANRTIL - iMAE TS (F < 5

39 4 NIMMER, supra note 34, § 13.03[A][1][d] (“Although Whelan reached the correct result
given the facts that case, its sweeping rule and broad language extend copyright protection
too far. Providing protection for such amorphous concepts as the ‘overall structure’ of a pro-
gram, without considering whether such a structure is protectible under traditional copyright
theories, increases the risk of granting copyright holders protection on a par with that pro-
vided to patent holders. Such a result could be disastrous, give that neither the safeguard of
patent examination nor the quit pro quo of disclosure is required to receive copyright protec-
tion. Creative development in the software industry may well be stifled by overly broad
copyright protection afforded to programs that represent the basic building blocks for a par-
ticular field.”).
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s G AR R TR A B B R ST ke T (B S REsE
AFEMRE A AN S5 - Hand (5B 38 R LA e 2052 (literary
works ) ~ EXEIENL (dramatic works ) 2 #E5Y (motion pictures) Z2IET - 1
ANBJRESE - AR (visual works ) ~ BOHBARMSGZ ME M BIANTE KR
o (HE 1990 FAGEE » SRELKGE FERERe EEE R AR S ETAE e = A
& 1 FE MR = AR B SRS -

SEREFH AR 1990 4F Lotus 5 RIVES | FIHHGEHIBL P LRt - 28/
H T =52 HE1: | (Three Elements of Legal Test for Copyrightability ) DI{E
Fpmie = SRR B 15 /) FLHESE 44 5] - Keeton TRE/ERZ AR =22
FHEEHE S ZF S22 FRERE 2 1) TER P S 2 fE 25
AR R i

128 —ZRMENE . H R E B 7 F R L H 72 o AR G -
WESIEAR - AN B FREE R kS - W EIRA 1930 4 Hand YA B TR
Z IMGEREEE R P« FHEmELRE - DI m M BURF IR M B A R B R E
e -

2.5 " ERMEGE Z HEVRE O AR S22 B A B G B REL
T FSETTEMESE S (essential ) » BOE T RAGERZ S ME—BUEA D H
< Fe T3 e MR FERL FEAAME— Bk A 8 JT = AIERR B S A

40 Lotus Dev. Corp. v. Paperback Software Int’l., 740 F. Supp. 37 (D. Mass. 1990).

! Sherman % A #% Keeton 2 %7k % T =R 53Xk | (three-part test) > see 1 CARY H.
SHERMAN, SANDISON R. HAMISH & MARC D. GUREN, COMPUTER SOFTWARE PROTECTION
LAw § 203.7(c) (1989).

Lotus, 740 F. Supp. at 60 (“F[irst], in making the determination of ‘copyrightability’, the
decisionmaker must focus upon alternatives that counsel may suggest, or the court may con-
ceive, along the scale from the most generalized conception to the most particularized, and
choose some formulation —some conception or definition of the ‘idea’ —for the purpose of

distinguishing between the idea and its expression.”).
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I}
I

2=

3B =R HITER TR S R 545 S
AR ASE HEEE 4 (substantial part) o AFFEEELE - HIAHE
R RE -

6.2 =BFAGUAHRBEREIUGEREZRHR

Lotus ZATHRA = WM - e — SR R SRS 2 W
FERE - 55 T BRT R B S R A S ST BT - 5B =S BRI R
Y SRS F S EIN S S EHE RIS AE - BB WIS » Lotus £
ZEEAREE A Hand HEE ATHER 2 AMENIERE » DU HAT M M e ik i
BT FLE - PIBTEIST R A B B R R B - R
ERR RIS R ~ N AL T2 R (R (7KL Whelan 2.2 5
i o {ESHAREIE SRS A5 ~ NET R A AR 2 R v — B 3
fA Whelan % » BIEMATIH AMGEE - REMEAERERANE - JHE
BT Y SAhhete® - B RkE S E R E E R -
5 B FREE R Sl BRI A A B8R - BRI
— K2 o

(O

|

;

43 Id. at 61 (“S[econd], the decisionmaker must focus upon whether an alleged expression of
the idea is limited to elements essential to expression of that idea (or is one of only a few
ways of expressing the idea) or instead includes identifiable elements of expression not es-
sential to every expression of that idea.”).

44 Id. (“Trhird], having identified elements of expression not essential to every expression of
the idea, the decisionmaker must focus on whether those elements are a substantial part of
the allegedly copyrightable ‘work’.”)
1d. at 58 (“Even then the expression of the idea is not copyrightable if the expression does no

more than embody elements of the idea that are functional in the utilitarian sense.”).
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7. Altai R*2Z Wl 38— e ik 3

A5 Lotus ZEHEARHE Whelan 28,2 RIFEFEFENNHE 202 TR SOl n] Rk
sz &R IRE - 2 %FEZ"EE@%%EZ?UEJ*% IR FRREENE - I
RETABEMSE S R A AT - R0 IR SR M Re 5 2T
2 E R B %ﬁ%f’ﬁﬁﬁﬁﬁzz\%‘é R IR A A R RS - HFGETT
AIEZ PR IATE - B BRI SR TR M — o A RIS - A
FEST G HIMAZRE - MG H R > HEEERETERE B %

EEEERE LR F R - BENTE L2 B ASRE T A
i~ IR EREVAZ R ERE R R - BH LREEREEmA AR -
TR < GG B Lotus ZEHLNCR TP RAF & - 2 Altai 25—
L HEIEE

7.1 Altai EfEE—SEE—LE " =SRAIGE ) 2BE

Altai ZEPATER & hEf—s e —LLEH | E2:  ( Abstraction — Filtration —
Comparison Test) » FPE_-HIS =SB EY - S - Areghim—mig
—LERHEE - SRR G B P R =P B S — P BRIRKE
MEAR At ~ il - (T2 Hhgul - JRRIRF R IR e BAR A - AAHS - 228
7 ~ i (module) ~ H = (routine) ~ K'H = (subroutine) -~ FEEHETH
RE H W2 — e PER I R EUEERK - HIRAENErhilEaiE - SRR

6 Computer Assoc. Int’l, Inc. v. Altai, Inc., 982 F.2d 693 (2d Cir. 1992).

7 £ Altai £ F » B2 % " Substantial Similarity Test for Computer Program Structure:
Abstraction-Filtration-Comparison ; F » BA G b FIBF H ik A = SRR HF (a
three-step procedure ) » 3 A4k £ =% 84 ¢ T Step One: Abstraction; Step Two: Fil-
tration; Step Three: Comparison ; ° See id. at 706-10. 74 #% % % [ three-pronged ap-
proach ;| - see Daniel A. Crowe, The Scope of Copyright Protection for Non-Literal Design
Elements of Computers Software: Computer Associates International, Inc. v. Altai, Inc., 37
ST. Louis U. L.J. 207, 230 (1992).
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H o DUEAE N — D BRIz s st A Ue A B T ERE A IR AT R
TENESTERR - LD BB S R AL sl s AR - 58 DB Ry - L)
R B E R R ORE A a kR - A :.Z B AR EAANE « REARHE
PRSI A N I < Aliia bR o 28 = D BRATRIEIR 1R < HEZ R <
TR S EEHAL L -

7.2 JEBRZIZEREBAEEREZ GH AR

A B BRI GERE T - B EAR R E EIERR 2 WA
HPFrfR 2 B > SR HEE - AR ERE . S H G - BRI E 2
FEH » NZEFREEIR R 2 G 4

L. ﬁﬁ/\lﬁqiﬁxﬁili%g@ﬁﬁﬁmz*ﬁ MR e BT TR R - b
PR A —IIRE R IR HE AT e 218 - (Hi AR T /EAI e
— AR AR o BURREA R F M IRAE 72 U =R - K
SRR FEE AL FELEE T - ER R EEEREEH - A%
FEREEIRGE

2 AN ZR 2 F B e 2 BB Pl R R PR AR 2
Tz ANERE RE TR > B B S S o MR E L OR i 2
Bz o% -

(DF AR Tz = FE S 2R #1k% (mechanical specifications )

Q)AL AR 0 (MESE RIS R0 AHEE

()N B i < B R T AEHERA

(IR E SRR R0 0 R H IR U BT oK

(5)FEMEZE SRS iz <2 o R (R RS (B -

7.3 Altai ZFFAT—3F 48 Nimmer sEE@IE A

AL ZEFT A — PR N2 Hand BRE SRR EAEMENE - 2
Altai Z<rft Walker WEH TR T lE ) Alaf Hand 5B P& R R -
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£ Nichols /1 » Hand iEEEREE(FH A ENC R YBERE - B
IRMEEIRERASE - B4R Altai 27 BB RS E M NS R AR
KB INNR AT ARITZISE T - #1552 > Altai ZEEFENIEFE =N
LI AR O B TR M AT O AR B S S 2 SR AT T
FEERABTE » FEA R 2 IR R R P A TR A -

Nimmer $#° FHE MR 0 ReIRTE GBI T3 BT T B - T &%
PSP FERT E B o g - SR T ERUEIEE 0 (The Successive
Filtering Method ) ** » 3fi 37 P3R5 e o (0 5 A R A U MRS o 2
Pl - HE AR E R ERTE R BT - ARER Nimmer & BiEg - PIETEE IR
U TREARR 2 EFRE A IR - B N YR R BRr: - PRl ek IR
ZRGE ) ARG EE P E Rt e A B E AL -
R THEEHELT T

LPEER AR P E RS A A2 ) (Excluding Program Elements that
Constitute Only Abstract Ideas ) -

2 BRI RS ~ ORI ZR AT S 53 (Excluding Program Ele-
ments Dictated by Logic and Efficiency ) -

3. HERR AR 20 Z AN R 3R Sl TP i 73 (Excluding Program Ele-

48 T 5 £33 A Altai £ 2 3% 7% © Sega Enterprises Ltd. v. Accolade, Inc., 977 F.2d
1510, 1525 (9th Cir. 1992) (“the Second Circuit’s approach is an appropriate one” ); Atari
Games Corp. v. Nintendo of Am. Inc., 975 F.2d 832, 839 (Fed. Cir. 1992) (citing Atari, “the
court must next filter the unprotectable components of the program from the protectable
expression.”); Apple Computer, Inc. v. Microsoft Corp., 35 F.3d 1435, 1445 (9th Cir. 1994),
cert. denied, 513 U.S. 1184 (1995). See generally 4 NIMMER, supra note 34, § 13.03[F];
Morgan Chu & Andre Brunel, Computer Copyright and Trade Secret Litigation After Altai,
369 PLI/PAT 223, 236 (1993); Thomas M. Byron, As Long as There’s Another Way. Pivot
Point v. Charlene Products as an Accidental Template for a Creativity-Driven Useful Arti-
cles Analysis, 49 IDEA 147, 156 (2009); Peter Lee, The Evolution of Intellectual Infrastruc-
ture, 83 WASH. L. REV. 39, 79 (2008).

49 4 NIMMER, supra note 34, § 13.03[F].
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ments Dictated by External Consideration ) :

(D)hEgafE#E (Hardware Standard ) -

Q)HRfEfE#E ( Software Standard ) -

(3) 75 M B 5 Rg pg 9 8% 5T #E ( Computer Manufacturers” Design
Standards ) -

DEESFEAFEHE 2 EZ 7818 (Target Industry Practice )

(5) FE AR S T 2EAraR i THE =0 2 18 (Computer Industry Programming
Practices ) °

4 P B A dR B FE 2 84> (Excluding Program Elements Taken

From the Public Domain) -

5. FrERE s FHPIEZ 38T (Analysis of any Remaining Similarities ) ©

8. THEBEEREMAY | (Look and Feel
Test) Bl VEHED PRGE 2 @ H%

SR TR SRR 2SR 2 T T AR AR 5y » TR
o5 LA R A TR AR - SRR (S IS - B D il
WIFA A B EHE 2 IR IR AR o ARSI E AR LS B AT
FEA ML S0 ~ T SR TR ~ ST T oM R
B V(R A - TSR i BT SRV R Rk & AR L -
R 94 RS A 6398 BEFIRPIVEIE SR A - HIE 0 T ER
BRI - B8 S5fT - B EA B I A R S R A PO B Lrife
F B 50 52 VAR ST AR /5 1 E AR EL B A HO R T e 2 L
AN o RILAEFRE BRI - L RER I SRR T A A R
By o BIHEITTS o B R R R R 1 BT o BB A R s
(Total Concept and Feel) JERIEMZK™ o 75 Atari Z2rh » BEBEHIZ IS 2

0 gy Fconcept | R A& E4E MR iR¥ 24289 > #AE = A total concept and feel ; B A
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FF ORI S BB SRS B M Tia © Sl ek —kt
Bl 5 i S ECHAN  THEEZFA P ANE - Bl SR B A S A
Bl L FSE M A E > FEZWRSIJIREA R TG, (intensity
of competition ) Eﬁ% LA B A AR AR R BRG]
(aesthetic appeal) o JBE 1986 42 Broderbund Z - iE[ETEES [FLHIE
% PR Rl < A R A R R R O R - (EIRE R 2 B
IR - kB TR 2 -

9. REEXEZAH

EEEE I N FE BRI F i€ - — TN LIRSS F AR e 5
L ENBE DU B NANETHBRIE - BMUREE RSB E NG AT —
AR 1720k ~ BHEE ~ Sl D > WAPRE RS ~ B ik
R~ JRAU - BIFSEEAZE PR LI LIRS B B FHRZEERT
EE A - MR FRTAATHERT 8 2 S RS R AITAE » 7T > f
e
E

0B S R R T AT L A I - LR A M e - M
& W H TR T E R S BR - SR 2 T H R
o ARBHIEANIE S SR - B EREE D B TR RO, R T A

@%EEWE%JM’@E~E1%T AR O TR TR - S

2o ERER AR - S AR T DR T A A

J

L2 FJE > MBI H kR % CEdE " look and feel | -

o1 Atari, Inc. v. North Am. Philips Consumer Elec. Corp., 672 F.2d 607, 619 (7th Cir. 1982).

52 Broderbund Software v. Unison World, Inc., 648 F. Supp. 1127, 1136-37 (N.D. Cal. 1986).
B TnBRRRA, EERERAERERTR T OMRR L B FRZAE R
RAAR 2K H EAARZZMAT A W ERARESH P > HARSUF 2K
ANEGRAKESHFZ ISR °

LEGIAGHRAFES T BB AER — 264, (The idea/expression identity excep-
tion) » see SHERMAN, HAMISH & GUREN, supra note 41, §§ 204.5(C)-(D).

54
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e SRR k& B A > e B R R L T A R R R
i o RBEAE R L R T > T EE A AR 2 BRI 0 IR
e B P A B R R SE R -

9.1 WERGRRA

Fiise TLZESSEL | (Scenes a Faire) “FUHISSAERIIA—JEEE - /N
SEERERG - FERS DR AR RN R S R © A AR R
ol AR SRR O R T ] (B R R B A T T
AT B A e R 2 LI R RS R S «
[ EEHE Ecclesiastes FTa » ABHES F RS - iGEEEEAE Schwartz %°°
FITRAF0 2 B VR vy DU AR 36 FRIS I - BRI S » A AR
A > B9 South Bronx W52 A iE » MR [ AR ML AEE T
WL I~ TR BEEEE SR SR A A B AL TE
B E B - SIS RBIE P B - B - 6 iR
AR, < IR YR IS SR EFACEESE - DBIREERIERL - B
AR o

L B S % RS | > DUE S RIS (R i 2 5™ o ]
A1 4F 1984 4F Landsberg ZErf » i ETEING ¢ TS5 200 H W R 2 (it
2B - T HESE SRR B R AR B - IS R
RROEBE—FR 2 FE - B MEFNLEELEMH - SRR TH—

%5 Scenes a Faire % 7% X » Scene E35 88 & = & -~ B35 > 25 a Faire A]45 "action to
be done ; > 733 BB RIEI T o R T fiAEE R 2 E R E 0 see 4 Nimmer, su-
pra note 34, § 3.03[B][4].

% Schwarz v. Universal Pictures Co., 85 F. Supp. 270 (S.D. Cal. 1949).

*7 3| A s 2 4R % o ] See v. Durang, 711 F.2d 141, 143 (9th Cir. 1983) (“[T]he court
properly applied the [scenes a faire] doctrine to hold unprotectable forms of expression that
were either stock scenes or scenes that flowed necessarily from common unprotectable
ideas.”).
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TR IBAE LT B2 . B YR AR ™ -

Nimmer 7%/ EEMSRINE RS - AT Ut 24 A
EYEFIORS S ) o IR TURISRE] - e R
TERE (0 » IR IA RS st i AR 2R S SHRE AR Pl sl 38 4 I
HERR IR 20 NI o BRGNS R
(I3 e FE IR U P 2 T RT3 o

9.2 RBHEEFREZESHFEEL

P AR B 53 A5 HI] ( The merger doctrine of idea and expression ) 1%
e SRR ZSE A ] 409 (indistinguishable ) ~ “f~ ] 43 (inseparable) - &Y,
ERERE I JEEA T (only means) B AR (limited num-
ber of ways) [ » HIZEEEEAMEH - (€11 F(EMC FEEMEREEAAHM -
INARERE A FREZ 1=

FIUK EFRERERY 1971 4£4F Herbert %1 - FHHIERSE FEEVIRNZ
EREF3IEE (jeweled bee pins) ZFH(FREFREIR: - FIPRHE © fEERET Lo DIEE
LIRE I INERER — TR Hl2 52 520 (jewelry pin in the form of a jewel en-
crusted bee held only capable of a particular form of “expression”) o fF[LfE AR
BFSEA T A T e TE DL PERM N FEERA IR TS (copy-
ing the expression will not be barred) » RIRAESLIEN T - SRR R FGE
TRFEE A SEVREURZ T SRR S SRRl J 5 O - T B g R R B 2
>

It - AR FEAR B (RN T 0 IRE - HITHAR & (R L 58 T 20t

p=(1}

8 Landsberg v. Scrabble Crossword Game Players, Inc., 736 F.2d 485, 489 (9th Cir. 1984) (“[A]
second author does not infringe even if he reproduces verbatim the first author’s expression,
if that expression constitutes stock scenes that flow necessarily from common unprotectable
ideas, because to hold otherwise would give the first author a monopoly on the common-

place ideas behind the scenes a faire.”) (citation omitted).
° Herbert Rosenthal Jewelry Corp. v. Kalpakian, 446 F.2d 738, 741-42 (9th Cir. 1971).
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REZIEAEEE 2L IRARRELUR HHEREmTE - Bz M > L TR
A FoE | B S UG R TR R - o e g
TELEMIAH , (inextricably merged together) ZFE4) - FREEFE B IEARAN
AT o 5 BAR N A RAR E FSE T2 0 BRI A SRR EEA
VI N2 FEE - (BRI ERE S R -

EEAE R A B RIS R 2 G IRE - R PERE & A R R P
LR o 4F 1983 4.2 Apple Computer, Inc. v. Franklin Computer Corporation
— %1% s it Franklin /AR R0 I Apple /372 14 TSR A
#ifE= (operating system program )  {HFUEFR M EE R AR UL HAE =
ANA - AFEEFREEFTIRE AR » T H. > 5 T{EHE Apple /A m]EEEFTH
5. WHSRE 11 70 B Rz A ml A e 2 IS EEH > RS AR s 2
Autostart Rom 5g2—H .2 FE05 &AM - KIHG > BEK Franklin 2\ E] 174
FEEREASHE AT (not feasible) < 3AE Sloviter [y [FHRILIERD A
TR R A B PREOR T L ARROAL - WHRRFERES . Apple NALZAEHE
ARt - GERIEHAMAE AT TEL Apple /AR /FEAMAE AL
IhRe - Rl Apple A2 FE A MR B2 #5# (expression of idea) [ff]
P VFREEPT IR - RIL » REZEHETENIRE R SIEAZ LIEE - B8k
FECKEE M (whether the expression and idea have merged ) - MG ERE A
FEo » MR BUTRERREEIT Apple AR AFERMAEZTE Apple AF]
FEARZME—J5% (only means) - Apple AR ZIEEAZEIERELRGE

60 See, e.g., Rachel v. Banana Republic, Inc., 831 F.2d 1503, 1507 (9th Cir. 1987) (“Even simi-
larity in expression is noninfringing when the nature of the creation makes similarity neces-
sary.”); McCulloch v. Albert E. Price, Inc., 823 F.2d 316, 320 (9th Cir. 1987); Frybarger v.
Int’l Bus. Mach. Corp., 812 F.2d 525, 530 (9th Cir. 1987); Sid & Marty Krofft Television
Prod., Inc. v. McDonald’s Corp., 562 F.2d 1157, 1168 (9th Cir. 1977).

61 See, e.g., Franklin Mint Corp. v. Nat’l Wildlife Art Exch., Inc., 575 F.2d 62 (3d Cir.), cert.
denied, 439 U.S. 880 (1978).

62 Apple Computer, Inc. v. Franklin Computer Corp., 714 F.2d 1240 (3d Cir. 1983).
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LR ©

(ERTH Landsberg 1 » BT FRTHIASEE BUR AN - JRRIEH ]
SRR 1 S5 S TS (R A - L BRI (R T B B A
TR TEEE - AHMRIESLZEE > #EEC FE R ATR (narrow
range of expression of the ideas) - HIftARIEFRE f=lE 2R 0 S (verbatim
reproduction ) SRS FEH F4UT.ZEF (very close paraphrasing)  JRA
RERR IS (EHE - BIA0 > AERHOEM (fictional works) (161 - {EEIIGHE
i (setting ) ~ F{F#8E .2 X F (sequence of incidents ) K Bt ” f{h
(characterization ) {7 HE[RAJAE 2%t (infinite variations) -~ #CZ A FPTELL
(o P S M R/ e ) A E SRR - (ERGTIE ~ KBt AR
INEERAVEE - (2 0 AERE ZAFM (factual works) a3l kAR -
M E )8R (despite verbatim copying of expression) » {HIE—{EH .2 FiE
ISR AN BRI M B (stock scenc)  BORMIECEFHES

63
=5 °

A T FE ARSI E S0 2 B w78 A B IR =G
FARREC Tk - AEHTH 1990 £ Lotus 5 KBRS © MBI &KE ST
#=+9HFR (a quite limited number of the possible ways of expressing an
idea) - HIEVAHELSRSE S0 (merger) o {HASERELTE; b =AM (VisiCac,
Lotus 1-2-3 K Microsoft’s Excel ) D% > 305 — il ot fE I b o
EAE—FE T 3E (an electronic spreadsheet) - {HFE:E H=UEHHE F52a&N
7] > BEAREEAE 4GRS (menu command structure ) 3 J7H 20 - 1LY
#:2 VP-Planner IR HF 52 Lotus 1-2-3 T HIRL S (ML " -

HHE I > Nimmer 7 FrHe 2 E A IENERE - Hrpz T HERRE
FR PR - SRR AL s ) BIHRIE S HEAN - FREME S

63 NEIL BOORSTYN, COPYRIGHT LAW § 10:14 (Clark Boardman Callaghan, Cumulative Supp.
1992).
64 Lotus Dev. Co. v. Paperback Software Co., 740 F. Supp. 37, 67-68 (D. Mass. 1990).
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FE T A 2R - EMENERSI T ZBeRF & - B aGtE J el
R FGE ST NI B PEER LA ZE 52Uy - RERFE R
N2 ORE - R R E R R B A A A i s (algorithm) (AR
TERB > R RARCR RN T HEREAIR > QS B SGE S0 - M
THRRAEEE L #R St -

9.3 RBEERESHFRRERBRZEHER

G T EPE s 82 AREATER 179 R NAREE 511G « " 2UBE
moe PP EE o B " H I EEACUSEYE - HEFTEEEEAAM - JiiEgsE X
( The manner in which an idea is expressed ) ZfH{L » FEEEL &ML - Wi
MO ~ EFRAL A AR E L EREE - HEREYEEE Z/FW
(factual works) - HELDUREOERGRIGE » REEMEAIR (narrow range
of expression of the ideas) - FETT » B PROWHRR L HEET /T2 - MEETTIA
T2 AR BAESS - IREEER s .

HeEnsbe 86 i BT EE 3391 SR E— DRl © A5E L JiE
A FEE PRI - AUMEREL S D38 - [BHEE A REREUZRE - BXPIRRR -
"W TR R o B AR A AGHE R EREAE S A P — A
Bk 0 EIELL THEX R, B  IRELL TR, B T X, ZF—ERRES
R THE ) ZAURBIAAN TN g ZURE  RA AR 0 TR . 2K ER S E)
PE > JRIGFE—2 o MEE EARSEM# Z EARIRE B E R PRSI0~
HE - BTER > AWECEEAEE ALY o JAILED - REA AR R
FRIFE AR B S BB DR > A R F B S RE P
B BEAWR BRI o | IR RREEB RO ARSI S
. 2% BEAEEEEESHE -

65 FrEAE 4 0 ATIB3E 230 B 2105 -
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10.  Hiam

10.1 &SARMFALRIGEE (FIRIAREC EEEHRR A ITE
XFpT  HEFARMER Z1RE

H 1930 B > SRBIFRER C EEHEE R PIE HIN— & E Ik
LR R RRE - 2SR B FREE R B AR R, - 7R
JEREAT s > 1980 452 Whelan Z B Hoii - HERE A IGTE S IEALF R IR
METERiE - 2RAH Lotus Z2 Altai 58 > SEEIBHFL LRRIADE PR SRR Rtk
FRISEERFSE S IR - Bl 2 R IR < BT S AS R T DU 2 A
e o HA% > ORAEZ HLE T SRR ANV R o MG TR P (rT Rl B
#e > LIRS LR ABE AL RS WIRE - IR AR 02 IR 37K
IS AE N EREE RS < HElE] -

e IR ZaS S 2 )N i SN S (v e W ) TR
VERER IR S TEORE SRR FOR LR - S8 R A F - S A
R o {H 2005 ELIE - SR ABe iR m PRI B EoR R L < PR
KIRFEZCTHR Sy > M SR - K7 ~ MRk - DIReR.Zfamidig ~ Kikhhe
REATFIERTIC » BEIET RIOVB RS » & E R RIS
SRR EAR R BIRF QTR B -

10.2 AR R B R BB FR AR E R R 2 BRI HUE R
BRRZ HIERE % » FEBREACEEREMEER
ZEK

SEBIACABAEEFHENE L > H Lotus ZHEAI=ERHEL - 32 Altai 5
AT ARG AR - PR A BRI S R REF B B E LSRR RN - Lotus
Z LR IEE R Altal 2P BEHRBEIIIR A Hand I5E 2 fEfs
& DR AR AP IR 37 LAl o ARLZIEAERY Lotus ZEZ 55—
FoRE EHERE  PUET - 1 Altai 20228 — D ERIER YRR URIE L 5
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b 5 Lotus Z&,2 55— B AIGAAHE T VB S & (HIEU @ F A » BT
JB Altai 28,255 P BRAGEIEEATEH LR - MERMI S T > (HELE
TREFGE SIS - Altal ZZ HEERATEEL Lotus ZEHGHEL > SR ZHEELA
AR BRI R AT E 1158845 T s A IR e - IR RR B W R 52
& Nimmer £R M (ERHERGEPE A L TEFREEE -

BB B AP IR BRG]+ EAbIE B 1T ekl MR PR
AT LR - S P A2 IR FGEN ) KRR RER L
SSRGS SR R B IR 3 el A e B S S IR R A IR T 0T
LUgRR © PRt e A GRSl EH R A\ B iR AT B ERE R L T
73 e R A EEROIEE - IPAETE SR E B A SRS A EE R
= HPE SRR E L HME O Altai ZSHEIR - [LRERIEE - @ L =2
BOHEUAIERT S BRI U R S TR - R BRI S HBlERE
AT IR S BRI B B T IR 3R RO I 3R L A THPREREEYE » SR H]
EEEEINE -

10.3 = /ARRIR A it ~ BB R a2 =S BAIGUE -
HAERSE1Z %82 Whelan Z=iHAE R

JE B T FE AR U2 O 2 A B > RSB (RS L[S e
it TAREE BB FNERE Z PI  BRE 2 FL# - Whelan ZEFTERHZEATE
L EASTREAR SRR L ERASRE ~ KT AR @2 R 2 i R > Bl
B IERE 1879 AE AR . SO AR S [ 43 i HIT e - B AR e
HEE > AEEB RS WAL, Hand EE AT MG HEE B EEA
PR 22 R PR E AT g Rz FE AT At B 5 m PEECREIR E - TP
R EZZERELIRGE - NTIRERE PS> B8 AT A R B AR R
S FEAL -

B miEbeAE LR C MR N H A I T8 i R - TIDAE
GIFREIMER LU > B R B ZORBEBNEAETR - BIRAIETEA R
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Bk A5HE ~ KIp Ml 2 (L ORE > mrmikbefEi T B s
ZHEEMRR (HIR ARERATREAE R ) BT L%
o BB B2 IR SSEIT ) A RS M AR
AT N ST e B TR S8R B PR I R 2 RE S IR 3R A PR AR 20 5 LU
Bro o R RAb iR R - Bl Whelan ZEERHRE A IGHE AR DHREMLES
AR HAt ZRERE ~ 7 BRI R 2GE 5 = A - BEETERE 94
FREEHE () 5958 222 SHISEPIREL Whelan ZEESSBIBRFRARETEAETR
FYE > FRE IR T IR SO B Z A ~ K7 S B R A AR 2
& o IMRFESE Whelan Z8.Z FRRATAE b H RS SE BRI OA e AP IR IE AL E
NSSCSRE - (ClLinP =

10.4 R ERFIRARFERAEREEIME R BB SEE
A RE  BERBHER2ERFIRERMER » M
BHINEEIE B E AR AR ERREE(EHIA(RE
Z & [E]

$ Hand 57T L St IR s P MR s » Db S0 SR ]

BB RIAT » AR 200 R P RIS T A - MO B bk

SRYNE R R A R R T B R R R - U

YIRS R DS TR VERE A5 o (i P38 LT o R0 P B

PREEIE - ST R SN BRRR PIT « e P R IE

e -

HESES 1 A T S MR PR - AR S i

S& TEAEIRESE | (purely functional item) » FERFAHAESE SR AE

{b (standardization) TFH » HIfR ARSI E & R » JRIER T8 - LLED

SBBEFRER: Walker YEE7E Apple v. Microsoft Zerft2 #1Puks 3R RE™ -

68 % B Paul Goldstein % + 3 % H3E » #7483 12 & 359-362 «
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Walker BB FE4 L TEAZ T ARTE Whelan Zrfuk B geE s (R
T RR - (DR E ISR R I s s SR T PR - TR S
RS R AL IR B T AR IE 2 (5 P LT sl B B R 2 3 - 75
fi#%:2 59— Apple v. Microsoft Z2%7th1 » By A IR EENS - JRHI 1 EA
LIRE S SRR ZH R 2k - 35 ERE LTI
HUEFTHIYIG, Cuseful articles) A2 ERE: (a2 AT » (REBH(E
REEES 101 R2BLE » B BRET (SR & s B - B
Rl T B TR MR R T, - L SR P S AR
FE R s o S ER S SRR ¢ IE R
& BT S RE A SRS T A AE R s B b S T B A - L i
SME TS PSR P e — B IR R -

B SR ENH ] Whelan 222 R 2 81810UE A 2 B IEE
- BIASE EHEEAEIE I E B B b TSR S RIS 20 SRR LR © SR
A B P THAETE E S0 FE L o AEIRE B PR (e o i o B
AJERI - B TR B 2 (o T U R RS2 P (et sy TR

67 Apple Computer, Inc. v. Microsoft Corp., 779 F. Supp. 133, 136 (N.D. Cal. 1991), aff’d
(rev’d as to fees), 35 F.3d 1435, 1444 (9th Cir. 1994), cert. denied, 513 U.S. 1184 (1995).

8 Id. 779 F. Supp. at 136 (“Suppose defendant copied plaintiff’s abstract painting composed
entirely of geometric forms arranged in an original pattern. The alleged infringer could argue
that each expressive element (i.e., the geometric forms) is unprotectible under the functional-
ity, merger, scenes a faire, and unoriginality theories and, thus all elements should be ex-
cluded prior to the substantial similarity of expression analysis.”).

A Bk Tuseful article ; B B2 3¢% » 3% R 1 MICHAEL D. SCOTT, SCOTT ON COMPUTER
Law § 3.25 (2003) (1991); Todd David Marcus, Fostering Creativity in Virtual Worlds: Eas-
ing the Restrictiveness of Copyright for User-Created Content, 55 J. COPYRIGHT SOC’Y
U.S.A. 469, 493 (2008).

0 17 U.S.C. § 101 provides: “[T]he design of a useful article, as defined in this section, shall

be considered a pictorial, graphic, or sculptural work only if, and only to the extent that, such

69

design incorporates pictorial, graphic, or sculptural features that can be identified separately
from, and are capable of existing independently of, the utilitarian aspects of the article.”.
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AR < FE AR -

10.5 EAMBAGUEHERER - HESRMERERMEZE
FRBEZ=MFIE - BEEUXFFRERE

AT SEH - DU S R RS - FEDL TR R TERRE
CEAEE > DIEBE S B SE Y S BT IR o (TR
VB BERYE - HOE UL - Y5 FRE S R - Hand SEE7ERRH
BRI - FRHL T R 0 DR A SR REE E L s -, 30
% LSRR > BB S 5 RIS Bk R e - &
B R 2 T R B BB B TR AR B A AT - (R
WA 71 ~ R SRR R SRR & PG - S R R R
RARATRAZIINT » AT A R B K U S SR A e

" Nichols v. Universal Pictures Corp., 45 F.2d 119, 121 (2d Cir. 1930) (“Nobody has ever been
able fix that boundary, and nobody ever can.”).

2 Peter Pan Fabrics, Inc. v. Martin Weiner Corp., 274 F.2d 487, 489 (2d Cir. 1960) (“Decision
must therefore inevitably be ad hoc.”).
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235 SRk
R EHE

Paul Goldstein % - FEAMEE - (FREE(EHE) - FiRgEZ LA > S0 (2000) -

EALERGESY - CREREREPIREERR (—) HEE) - RN 5t
(1993) -

AIMEMR AR - CEERERPIZRR (=) CF) ) > WBGREIT » 54t (1996) -

MERE > CGEEMESRER (10D ) - SR SBIBRRSs RS s AT > Bt (2004) -

REVLE > CEEHELRER (1) ) > 7HR > SRBIERREHARFHATH > 5t (2009) -
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