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Conflicts and Resolutions of International
Trade Law and International Law of Environ-
ment in International Trade of GMOs: A Per-

spective of WTO Biotech Products Case

Yao-Ming Hsu

Abstract

From general theories of international trade law and international law of envi-
ronment, this article focuses on the possible conflicts between WTO legal systems
and Multilateral Environmental Agreements. It illustrates the possible resolutions
from the point of view of Committee on Trade and Environment (CTE) in WTO
and its Dispute Settlement Body (DSB), and their promotion of multilateralism.
Besides, this article analyses the possible resolutions from the legal interpretation
and the rules of Conflicts of Norms, too. At last, it indicates an example of these
possible conflicts and resolutions, the recent WTO Biotech Products Case, to dem-
onstrate the possibility for the DSB to refer to others international norms in con-

crete cases.

Keywords: international trade law, international law of environment,
conflicts of norms, GMO, Biotech Products Case
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1. Hig

2006 F 9 k] 29 FUH|ITVREEYA] Y b4 (World Trade Organization,
WTO) ;ijfii:%lﬂl,i;’r{ ( Biotech Products Case) JI,F.JEJécHx AEE F' ( Reports of
the Panel) ! SEpRS S B SRS EEJ = A s L [HEISF T #J‘Ff“ﬁ‘ ( Geneti-
cally Modified Organism, GMO ) == FL il f’ilﬁl (Genetlcally Modified Food,
GMF) fussHf g7 EHﬁﬁ%—fﬁiﬂ o RS BT By R B A Eﬁ%
oo g EF?:;& s (Panel) oy S S T ﬁ@;’f# AR IV IJAF
:ET}EJEE'!# F[LPFF’,AT 5 (general de facto moratorium) > %ﬁﬁ‘/ WTO + Fﬁfﬁ#[—lj =
ﬁ&&?‘ﬁﬁﬁﬁﬁ"&@ﬂﬁ@?ﬁf 77, (Agreement on the Application of Sani-
tary and Phytosanitary Measures » I'| ™ i SPS 1%t [ifif{+ C(1)(a) A =7
F(f‘%ﬁé‘r;? (undue delay) - [fij;it"~ SPS EET 8 (%, W—LFJ'JL N T ES e
A el B HF}FF[[ BFET - /ﬂ’*ﬁ?ﬁf % (Product-specific Measures) - 7??{:1%
S P Y SPS BT 8 DA R

Request for Consultations by the United States, EC — Approval and Marketing of Biotech
Products, WT/DS291/1 (May 20, 2003); Request for Consultations by Canada, EC — Ap-
proval and Marketing of Biotech Products, WT/DS292/1 (May 20, 2003); Request for Con-
sultations by Argentina, EC — Approval and Marketing of Biotech Products, WT/DS293/1
(May 20, 2003) - -] =48 # : Panel Report, EC — Approval and Marketing of Biotech
Products, WT/DS291/R, WT/DS292/R, WT/DS293/R (Sept. 29, 2006) - F]&r # K 4% 4=t
o oAgEA 30 2006 & 11 ' 21 p oo £ :BfE4484) (Dispute Settlement Body,
DSB) v’L’rﬁé%p\ N3 I e

BE AR B RE HRERFEE AR BEF (Y 2B E
I nﬁﬁ‘u - TR IR T ﬁ]‘%—f«z Af) R AFRE DS LA
TR FARE RPN R E YR AFERE AT T o

Panel Report, EC — Approval and Marketing of Biotech Products, supra note 1, { 8.14.

Id. 7 8.18.

B~ 2R AR~ # B &S ﬂ}J BHFER > RAXLH 2 g2 L > 90/220
ip 4 ~2001/18 4p 4 ~ 258/97 HLR| % Jf EENEE SN 2 HA S HET
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SERA {1 2 Hﬁ:fﬂ! YEL '/B’%ri*ﬁﬁf 5 (EC Member State Safeguard Meas-
ures) E'[J?H:F%t'mﬂ@ SPS {87 5.1 RHIEAVE[SEZERT - I~ SPS

sy 2.2 fg v HEb

[UFS = E’g@*ﬁ[ b AT %ip *Frjf_ﬁfgjlﬁ‘ﬂﬂﬁ?iﬂ R ﬁ'%%?ﬁﬁ%il_?‘, il
F' WTO ﬁ'ﬁrgtﬁﬁfﬁjﬁlrﬁﬁg i AR AP iR RS
Tl R S RO R R PO R 3 A
TWTO JI,F.JEJ?:HJ;;&WJ (Dispute Settlement Body, DSB) i#%*| WTO %ﬂ%ﬁﬁ
i_*‘ H;UFLJEI PO B 2 ) Sp FFEE » G EJZJLH&J,{” F JFIEJF@FIJ
[]:[[}:E\ . T |-||J ° \I_“J ’ ,'_“— ;L[Jﬁr’ }E\'_]Z[[_JI:I WTO #}EJﬁFE‘;J/%LF[ ? *‘TEAEI
% WTO J/Eﬁ%&ﬁ"ﬁj PR 2 RAUE POBHRERL » R 3 > PP

BN R RS IR Sl o R U

MR AR T25 K 2B f;ﬁ‘%ﬁ %% % t] > ¥ 44 Panel Report, EC — Approval and
Marketing of Biotech Products, supra note 1, §8.22 -

Mol L g Hh R is o TREATCB ARUE PG AL Ly, 0
EREzERLRA[ 2% % 1 5% 24 > F 405451 (2005) ; Hui-Chih Chen &
Kuei-Jung Ni, A Preliminary Analysis on the WTO Panel Report on GMOs Dispute: Focus-
ing on the Interpretation and Application of Articles 2.2, 5.1 and 5.7 of the SPS
Agreement » > Rt P2 B2 H €@m e £ 0§ 813-834 (2006) I‘Mi;f] o T ERg
A HA S 2 Uk SPS 1T GMO 2 B, 0 % - BRFET2EHE
Bt g ruin BRZEEF e Trtmyd o ’200741 31 24p > G w2
&35 5 7 ¥ % & Center for International Environmental Law [CIEL], EC-Biotech: Over-
view and Analysis of the Panel’s Interim Report, available at tttp://www.ciel.org/Tae/
ECBiotech_InterimReport_31Mar06.html (last visited on June 5, 2006) o  ** & % 4p B} %
F2 AW wR P HH GMO S A - f&:)ﬁ—ﬁta‘gﬁié_ﬁ %2 > 28 Gregory A.
Baker, The Battle for Biotech Foods: The United States and European Union, 4 SANTA
CLARAJ. INT’L L. 61 (2006) o B >4 3t & WTO 2 77 5 3A8E - L s ft4 > T4
PREEWTO 2773548, » FEPFREFE (FEFEZ) —B B FTHRENLF
s dhe B 0 | 289-345 (2006) -

Panel Report, EC — Approval and Marketing of Biotech Products , supra note 1, 1. 7.91-
7.95.
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[ﬁ]??i’ﬂ,ii}ﬁ@fb I'TTEJ/?B ? [Pt‘j]:?l/rﬁg IV ERT o

LIPS T2 EFHRE > S WTO HED ik » 7
ﬁ#%%ﬁH?W@@HHHH%ﬁJ@i?Em%&rv%&%?:E,
"3, G RER DR RIS T SRR
(7 % T PR WTO 63k fch e 4! PRI 1% - 53
TR A TR R - ) R

2. WYMBBEZ W%

BPFRY phEE R /FTJ ’ ﬂ?ﬁ“ifﬁzwﬂ T SR RT T RIpVE
ER ﬁﬁ;}f? Ey b ’ﬁwﬂ?%4ﬁLEJE‘E“f°ﬁﬁT”‘¥-*iF‘4‘j IJHT* Fﬁﬂﬂi_iﬁ
[ ] éﬁ[ﬁﬁ‘%ip oo I BYRLE T [[fh}{jlﬁlfglﬂﬂi@[#\ JL_'—’I%UFi[ﬁ‘%—
JEIE ﬁﬁj‘ﬂﬁ*?ﬁﬁﬁ’riﬁ@Féﬁ®%~ “gﬁ%ﬁﬁﬁﬁgV ’

iﬁfﬂpj?ﬁﬁi,glg[f“ﬁj SR /‘ SRS f/%ﬁ?‘iau’?% [ [f[[fQinfEJ:’? xﬁfgaﬁ
t ElEJZ% *“JHEEJ?}?N’%;J I WTO E I%Eﬁ‘f‘%ﬁﬁtﬂﬁlfrﬁﬁf T ERL
WTO 7 SPS == & #2454 > 55 (The Convention on Biological Diversity,

2

l—Y

DOMNEEERAENETEAAIM ALK TEARSE AET IS T

879-882 (2000) ; #464c» "WTO F MR LT 5 284, - WTO 2ok %
M o F 171240 (2005) 5 s2f %0 TApd AR emBEEz A f—HHhAR
BIRAE P R PR CBRBREOERE—DIIEE AR T R R
o> F 1-52 (2006) -

ALEXANDRE Kiss, DROIT INTERNATIONAL DE L’ENVIRONNMENT 417 (2004); PHILIPPE
SANDS, PRINCIPLES OF INTERNATIONAL ENVIORNMENTAL LAW 941 (2003); Joost Pauwe-
lyn, Recent Books on Trade and Environment: GATT Phantoms Still Haunt the WTO, 15
EUR. J. INT’L L. 575, 578 (2004); Gerd Winter, The GATT and Environmental Protection:
Problems of Construction, 15 J. ENVTL. L. 113 (2003); Steve Charnovitz, The World
Trade Organization and the Environment, 18 Y.B. INT’L ENV. L. 99 (1997); Matthew A.
Cole, Examining the Environmental Case against Free Trade, 33 JOURNAL OF WORLD
TRADE 183 (1999).

10
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CBD) 1, ,j/{f&[ﬁﬁﬂ?;it?} ( Cartagena Protocol on Biosafety » ~"#% & P47
AL o R -

A [f\zﬁg}'mj/ﬁ;\ Frﬁ: » S (sustainable development) 1 Af=&
1070 5 BIFBHEE] > T 1980 I UEIRER SRR [ REESY
Y SRIIERY pA T FSHA P RSO sk o (1972 B SRE B
rﬁ%@ , pmiﬁfﬁdj . ( Multilateral Environmental Agreements, MEAs) 5% 57,
HEg = S o T 1992 F E’ﬁ-af[aw?f E,L‘E‘”‘f’%iiﬁ{% (United Nations
Conference on Trade and Development, UNCTAD ) ““#dH T EIF9H f” (Rio
Declaration) == " = { — f{[5/ZAH ;, (Agenda 21) - asfﬁ*ﬁu/ W= s 8
Ao o AL~ LSRR R R PR s

LH

11

i~ 2§ 4 5% L http:/lwww.biodiv.org/default.shtml (last visited on June 2, 2006) -
12

ARAE e 2003 £ 9 7 11 p Ak iE2 % 2 http://lwww.biodiv.org/biosafety/
protocol.asp (last visiteded on June 2, 2006) - zl\;; TE2ZFEALE 0V 4L RUTH
MACKENZIE ET AL., AN EXPLANATORY GUIDE TO THE CARTAGENA PROTOCOL ON BIOSAFETY
(2003).

See A. K. Laidlaw, Is it Better to Be Safe than Sorry? The Cartagena Protocol Versus the
World Trade Organisation, 36 VICT. U. WELLINGTON L. Rev. 427 (2005); Sandrine
Maljean-Dubois, Biodiversité, biotechnologie, biosécurité: Le droit international
désarticulé, 4 JOURNAL DU DROIT INTERNATIONAL 949 (2000)(Fr.).

BRSSPl — PR A 2 Pl s F BB R = ApRE w;k“? % > 5]¥ %2 OECD, SUSTAINABLE
DEVELOPMENT: OECD PoLICY APPROACHES FOR THE 21ST CENTURY (1998); DAVID REID,
SUSTAINABLE DEVELOPMENT: AN INTRODUCTORY GUIDE (1995); MICHAEL REDCLIFT,
SUSTAINABLE DEVELOPMENT: EXPLORING THE CONTRADICTIONS (1987); SANDS, supra note
9, at 252; SYLVIE BRUNEL, LE DEVELOPPEMENT DURABLE (2004)(Fr.); E. ARNAUD ET AL.,
Le DEVELOPPEMENT DURABLE (2005)(Fr.).

15 MRy s TR 2 g e o £ LoutL ECONOMIQUE EN DROIT
INTERNATIOANL ET EUROPEEN DE L’ENVIRONNEMENT 9 (Sandrine Maljean-Dubois ed.,
2002)(Fr.); DRrROIT DE L’ORGANISATION MONDIALE DU COMMERCE ET PROTECITON DE
L’ENVIRONNEMENT (LAW of the World Organization in Trade and Environment Protection)
111 (Sandrine Maljean-Dubois ed., 2003)(Fr.)[hereinafter DROIT de I’OMC].

13

14
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Kl LD = HEU W PR R

B S - f, T ﬂ?%ﬁ?‘ilﬁwy_ HZER T AR A
o= e s ﬂ&‘?’?‘?*p [(E33 W A2 (Organisation for Economic Co-operation
and Development, OECD ) Ll:&%fﬁjﬁﬁﬁ{ﬁ SR G = ﬁgji@f}l? o F’.J;Ig¢%1ﬁ§%
T phaflz < (The General Agreement on Tariffs and Trade, GATT ) Eﬁiﬁ‘”—] » 1971
iy S F?ﬁﬁfﬁ@?@lﬁﬁg‘%{f ph (=57, (Working Group on Environ-
mental Measures and International Trade) *® SRR pASERUIAT ER LV R
i7" EREL 19, % wTo Ry ;'/&?F"[ s HIJF:[
4 PP A ST R “MﬂO%py—mvN'“%?@p'ﬂ%

e WTO X ik R ﬁrj.d (7 CRTPLERIANT F1f (Committee on
16 PR BE B T WTO » #7337 B ¥ % 2 GARY P. SAMPSON, THE WTO AND

SUSTAINABLE DEVELOPMENT 128-143 (2005) VEALg o 4RI O T 186 T B2
HowmFhL9o F 10T

t4e @ ¥ 48 J. Beghin, D. Roland-Holst et D. van der Mensbrugghe, Etudes de la
relation entre commerce et environnement: dimensions globales, 23 REVUE ECONOMIQUE
DE L'OCDE (1994)(Fr.).

BEARF R p R 20T AYRBEE

ARGH T ERENmAZF Lo FLRFISZHES 2 ERARLS
= o %0 GATT Panel Report, United State—Restrictions on Imports of Tuna, DS21/R
(Sept. 3, 1991) & DS29/R (June 16, 1994) > R *tyt & % 2 2w > % L Thomas. J.
Schoenbaum, International Trade and Protection of the Environment: The Continuing
Search for Reconciliation, 91 AM. J. INT’L L. 268, 276 (1997); Petros. C. Mavroidis, Trade
and Environment after the Shrimps—Turtles Litigation, 34 JOURNAL OF WORLD TRADE 73,
75 (2000) ; B2f ¥ > TWTO My @ty - DR FEN T iFi2 FREg
— TR R sk, P TESRRE R, T RS OEEE—2TRicE
B b7 k2B 40 F 265-290 (2006) -

Preamble of Agreement Establishing the World Trade Organization, § 1 : “Recognizing(...)
while allowing for the optimal use of the world’s resources in accordance with the objective
of sustainable development, seeking both to protect and preserve the environment and
to enhance the means for doing so in a manner consistent with their respective needs and
concerns at different levels of economic development”.

17
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Trade and Environment, CTE) - F:[]‘j““ ER ELF‘E@E‘??F—WE&HI = ﬁﬁﬁﬁiﬁiﬂ\

[
Bl fIRE2t -

=

¢% ATTRSRR T > GRS WTO = £ UiV G - T
DTN I/F g Bk (2. ) HA o it WTO 1Y phe=3Ufs 17

E‘“I‘#.}Eﬁﬁ&ig&ﬁuﬂﬁﬁﬂz pv T 238> & (Multilateralism ) #f,4(2.2) -
2.1 BEIREZEHEBFRIRIEEZ A RERIR

ﬁiﬁﬁ?‘ﬁj@@“@% pAREE RIS B G o SRS TR 2 2
B E iRy H}ﬁﬁ?,ﬂﬁt@?["& ﬂﬁ%’[(z.l.l) o 1) e AR RV @T&fﬂ%&
(2.1.2) -

211 F#EEBEEY 2§ %#%w

1933 = | Hﬁ“' ¢ * %% (la Convention de Londres de 1933) £ HIF % EJ%#F‘TL
| L PO IR [ 0 B AR R S 122,
icE] TR BLHG ) o AFORLTTE S S S ) T
g™ < iz 2003 # KRl AFUE] 240 [ LAEBURRLE > HEIFE] 30 (R
IR B - (SRR S - B0 T T EREREE P

21 Mottt - 4 f €2 By > 7 4 2 Sabrina Shaw & Risa Schwartz, Trade and Environment

in WTO: State of Play, 36 JOURNAL OF WORLD TRADE 129, 130 (2002).

Kiss, supra note 10, at 415; SANDS, supra note 10, at 942.

DROIT de I’OMC, supra note 15, at 112.

Seeid. at 483 » ¥ f A = i H 5 pteh o 52005 # WTO F7 2 &2k L | ¢ 2 # %)
Gk o S FUEH ARG PR HE D FRER L 7% 0 5L 16 févier 2005,
Matrice des mesures commerciales prises au titre de divers accords environnementaux
multilatéraux, WT/CTE/W/160/Rev.3, TN/TE/S/5/Rev.1, p.48 11 o 5 i8R 8§ T3 »
R iﬁ %2 124 > ¥4 A Duncan Brack, Environmental Treaties and Trade: Multilateral

22
23
24

Environmental Agreements and the Multilateral Trading System, in TRADE, ENV’T AND THE
MILLENNIUM 321, 325 (Gary P. Sampson & W. Bradnee Chambers eds., 2002).
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SIBERY B 25 1 JURERRC S 0 SRR (R o 2 R
REIL B2 T+ R ERSVER LR B [ o b 2 S (IR
PR [ WO B AR B R
U l”j?fﬁ%‘[@ a (B )3 5 [ B B T o SRR porE st
7F,~m‘[%*f—rﬂ RV R (LA D ’i"’?‘ﬁJﬂﬁfﬁ%@‘[ﬁﬁﬁ‘ﬁE
BIfE] BT BL (2 PLFIET10 [F) o SPFTE F?ﬁ;’fﬁjﬂﬁ Y W@ﬁjﬂ&@ﬁb
B PN RS S ORI BHSPOEE T BB AL TR
WTO IV FIHIRY pLRS 1 2 F FRLEPFT 2= BV B RO 2 40> o T LSt
Rl 50 l/ﬁqf“jﬁﬁf;‘gt?h B BT EN P VAl P LR B
B (EEDBE] o PSRRI » RLA AT BT BV IR 2 B A
ﬁj;& . WTO iﬁﬁiﬁ SN ﬁ‘ﬁﬁ”[ﬁylﬁ%ﬁ’ﬁﬁ{ PR R ‘/—Fpﬁﬁ
ﬂf‘%&t—?‘} 3 RSP R B S P (Living: modified
organism, LMO) 3£ 5%7pb Vi {F » F=57%Y E,J,Fﬁif fCHFL\I\I WTO VHiugl
2

- WTO 4 £ {71 - BURPSR e ¥ BARROE2 2ET 4R -
ik WTO 23 (Agreement establishing the World Trade Organization ) fj H'Jf:‘
SRy il s ?ﬂﬁﬁj%“W“D@W*F**°ﬂ
H o 72001 F f/]lf,;h i (Doha Declaration) f[1 > 57 31 B i |H'[ 235
U= WTO AR q']fkj@rjﬂl',mf%(%t bET R WTO g3 5 g d ‘/— o [F=

25
26

Convention on International Trade in Endangered Species of Wild Flora and Fauna (1973).
The Montreal Protocol on Substances That Deplete the Ozone Layer (1987) - ¢ % &+ 3
2 % Vienna Convention for the Protection of the Ozone Layer (1985)2z_#% %% -

27 < % @ ”...in accordance with the objective of sustainable development, seeking both to
protect and preserve the environment...

Doha Ministerial Declaration, WT/MIN(01)/DEC/1 (Nov. 20, 2001), para. 31: “With a view
to enhancing the mutual supportiveness of trade and environment, we agree to negotiations,
without prejudging their outcome, on: (i) the relationship between existing WTO rules and

specific trade obligations set out in multilateral environmental agreements (MEAs). The

28
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- AR WTO A 2R "5 HIgEd, Cisolation clinique ) 29
Wb P SRR S A Y PPN [y B BRI S Y A i P
F S ﬁltﬁ[j [y - 2005 ?Fﬁfapjfliﬁ;h Fi (Hong Kong Declaration)
il r%{r’ EJ,?%;L%‘M/?FEI}Q»%J ( mutual supportiveness ) ﬂﬁT IR
2%
2.1.2 5 BB 72 WTO 4p i %#ﬂi [iica

FATHpE WTO JF“ RURLVEIRIE o [ SRR EE WTO ﬁl%%
tﬂﬁﬁJ/@:—e §$ [—EFHE{/HJ [—NH” AR g2 mgzpd% .

HESE *%‘3 Fﬁ”t" > BRI U S WTO Iaal k> % )97
FIJFJ‘,E\HJT D E- o [REGEEST WTO JF;JJ, SYIX (57 3 51> B9
F2E WTO Sﬁﬂﬁ F'{%D%?J/E LRI > T EdlR (waive) B9 EYBIRS

negotiations shall be limited in scope to the applicability of such existing WTO rules as
among parties to the MEA in question. The negotiations shall not prejudice the WTO rights
of any Member that is not a party to the MEA in question;...”
29 Laurence Boisson de Chazournes et Makane Moise Mbengue, La déclaration de Doha de
la Conférence ministérielle de I’Organisation mondiale du Commerce et sa portée dans les
relations commerce/environnement, 4 REVUE GENERALE DU DROIT INTERNATIONAL PUBLIC
855, 859 (2002) ; #2% % > m4Hir 9 | 43
Hong Kong Ministerial Declaration, § 30, WT/MIN(05)/DEC (Dec. 22, 2005). “We reaf-
firm the mandate in paragraph 31 of the Doha Ministerial Declaration aimed at enhancing
the mutual supportiveness of trade and environment and welcome the significant work un-
dertaken in the Committee on Trade and Environment (CTE) in Special Session. We in-
struct Members to intensify the negotiations, without prejudging their outcome, on all parts
of paragraph 31 to fulfil the mandate.”
See T. J. Schoenbaum, International Trade and Environmental Protection, in INTERNA-

30

31

TIONAL LAW AND THE ENVIRONMENT 697, 706 (Patricia Birnie & Alan Boyle eds., 2002);
Schoenbaum, supra note 19, at 283; Laurence Boisson de Chazournes et Makane Moise
Mbengue, supra note 29, at 880.
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A9 [ G3RY pA T W FETE o [l T i T R WTO 5 YT (%38
ﬁtﬁﬁﬂtm 57 WTO ﬂ;,ﬂaa o [EIEFIE r»;alm G ]?EJI/ s LA
RN 8 = LRSI ey \fm it e BV AL
FIEE7 phzsE: (North American Free Trade Agreement, NAFTA) 7 4,=¢ El}%
FERY P CRI ST 2RI &V Bt fﬂi/t' LA P e e R
ERRPIBIERRY bh AT SRR IR *Lé”% RACHE o Ry o - Y WTO
7 EVBI o 7y H G A aJ~ e 1 L*GAWT 57 XX g5
i AT BRI SR B LY LI W (BRI R - R
W GATT VST P Tgfrlde o 57P4 - Jik GATT 37 XX [l T wﬂﬁfﬁm
( collective interpretation) 3 RV i WTO 414 FF?M%&‘ﬁ‘U
(adhoc) BEZR Y o [F={P]>TRLE TRRE T i3 0

FTH] WTO =i J’H\t'h% o P 53 R I 1Y s 2R
T WTO A affl sk [?5414 o JT— H{gyi i tl: éﬂaﬁtjyg | g&l?[ﬂ Eﬁtf&r
- Pj;ﬁ_zﬁi?‘i fﬂ{g,lfaff o WTO U Ab Bl 5 572 *E_I?b 7 PR i?ﬁé"fﬁtj’?“ EY
WTO &Y Effesl > [EHfE— T ER V‘Ej'fﬁiﬁﬁfj’é%;‘/?e sl o

étaJ*-fétﬁﬁy ’ﬁﬁﬁﬁ F}} ’ %i?ﬁﬁbé:ﬁﬁﬁﬁp 7}§ﬁF@F AT
\NTOiﬂﬁ“Mﬁﬂni Ua<qmmmm)p |ﬁaﬁ” ? SH # —ﬂ?g o%ﬁqv
T D R P Y PR PR R RS E PV T e I
‘f%ﬁﬁmﬁkfﬁJf@’HW”ﬁﬁh TAEE ?JF'@E%%ﬂéﬁﬁ%%M#

32 Art IX:3: “In exceptional circumstances, the Ministerial Conference may decide to waive

an obligation imposed on a Member by this Agreement or any of the Multilateral Trade
Agreements, provided that any such decision shall be taken by three fourths of the Mem-
bers unless otherwise provided for in this paragraph.”

Winter, supra note 10, at 137.

Pauwelyn, surpa note 10, at 589. % #] WTO J?uspa » - BRI - R B
WTO 23 /= ‘FL#:P“?’F' BRSBTS BTG
WTO Rfe2 foi2 & #5472 - Joost Pauwelyn ¢ - 572 » &322 “rg=if 2. (WTO and
the Environment) — 2 (Fiona MacMillan, 2001) 2ZHiEA e

33
34
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[o PRI AR P [y R T IR
FREH AT - H BB L . TR (non
hierarchique ) *" CE! 1) - BT HAFFHIGE S WTO HIHIERIY.Y (M
§ LT R o FUE] SR LB T Y 5 LF“%‘“

JEIEE WTO i % R = 238 Bl & > SR J [ 58 IP??%iiﬁiﬁ A T
WTO HIEHIEZRF - WTO ST SRAHuRs SO0 (7 =1 Py 2 3 Bt '/}
R E—FENQ F3J VP

~ W55 1 WTO ﬁlrﬁﬁl;ﬁﬂﬁﬁgﬁ i U Y pLI A
piﬁb{ GATT 5 | [ 4 JUB F 3 ~ 5% 11 {2 l/[a;«' RIS~ BT XI5 Bl L
fill ~ BY XX 5L~ JEFI9 R > T wEE 8PS i~ ISR B G
(Technlcal Barriers to Trade » 7 TBT fo°E) VM |® FTJSB Hﬁ”m&[ﬂf I
I'] GATT 57 XX f£EL el -
pmiﬁii?‘iﬁji VR BLfAS o T ] GATT 87 XX i~ Jﬂ&iﬂf’/f MEE

L—,E[ HES E'J:;ﬁr’T GATT 57 XX [ fmﬁ;lﬁc (chapeau) * - B2 3R
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36 J < % : “the above recital is not intended to subordinate this Protocol to other interna-

tional agreements.”

F. Combot-Madec et N. Hervé-Fournereau, Commerce international et protection de
I’environnement, 1 REVUE EUROPEENNE DE DROIT DE L’ENVIRONNEMENT 3, 14 (2002)(Fr.).
AR §: 3 Sk Ak #w o & GATT ¥ | B2 6 2REFS ~ % 1l FZ W&
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o FLABE E > Wk 9> | 15-25 5 Marie-Pierre Lanfranchi, L’organisation
mondiale du commerce et la protection de I’environnement, in L’OUTIL ECONOMIQUE EN
DROIT INTERNATIONAL ET EUROPEEN DE L’ENVIRONNEMENT 127, 132 (Sandrine Maljean-
Dubois eds., 2002)' Winter, supra note 10, at 117; Schoenbaum, supra note 19, at 271.
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Right of the World Organization, supra note 15, at 32, 46; Lanfranchi, supra note 38, at 129;
Schoenbaum, supra note 31, at 711; Schoenbaum, supra note 19, at 274; Mavroidis, supra
note 19, at 79.
40 F = & @ “Subject to the requirement that such measures are not applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination between countries
where the same conditions prevail, or a disguised restriction on international
trade...” GATT % XX i} - B3 2 22 fpH=F v 20 5% > #4hix 9> |
272-274 ; wa% ¥ > wdhir 19 7 282-285 -
Request for Consultations by India, Malaysia, Pakistan and Thailand, United States — Im-
port Prohibition of Certain Shrimp and Shrimp Products, WT/DS58 (Oct. 8, 1996).
Appellate Body Report, US — Shrimp, 11 156-158, WT/DS58/AB/R (Oct. 12, 1998).
Request for Consultations by Canada, European Communities — Measures Affecting Asbes-
tos and Products Containing Asbestos , WT/DS135 (May 12, 1998).
Panel Report, EC — Asbestos, 1 8.186 ,WT/DS135/R (Sept. 18, 2000).
Id. 7 8.172.
Appellate Body Report, EC — Asbestos, § 168, WT/DS135/AB/R (Mar. 12, 2001).
Request for Consultations by United States , Korea — Measures Affecting Imports of Fresh,
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Chilled and Frozen Beef, WT/DS161 (Feb. 1, 1999).

48 BEAR ARt hE_ GATT & XX 5 (d)zen T & | AL 3%~ S
“necessary to secure compliance with laws or regulations which are not inconsistent with
the provisions of this Agreement, including those relating to customs enforcement, the en-
forcement of monopolies operated under paragraph 4 of Article 1l and Article XVII, the
protection of patents, trade marks and copyrights, and the prevention of deceptive prac-
tices.”

49 Appellate Body Report, Korea — Various Measures on Beef, § 161, WT/DS161/AB/R
(Dec. 11, 2000).

014, g 162.

> Request for Consultations by Venezuela, United States — Standards for Reformulated and

6 Conventional Gasoline, WT/DS2 (Jan. 24, 1995).

MALJEAN-DUBOIS, supra note 15, at 126; F. Combot-Madec et N. Hervé-Fournereau, supra
note 37, at 16; Schoenbaum, supra note 31, at 705. &~ 1/ T3tz 4 HF 5% > BEE



FOWTO 4 H A& 5% £ sz | &

w374 5 GMO FI% 7 +
AL R m#ﬂ?ﬁﬁ%

2 R R i 239

4 WTO 1 #1 SEsRUs [y Sl 53 IR ety 0 -
2.2 EﬁtyéiﬁZ%E

SESEPRY PRI &K B PAZERURT E 'F'* Esulbe J@%ﬁ*ﬁkﬂ - I’ﬂ "%
W= F (Multilateralism) =8 I R AR o F’?F?ﬂ' f/w e ?F‘ ==
SRR UG - IR S S L SR
%Eiyﬂg\F e I R A I J’zga I RLY \IF[J i URGERAE S » PR RL A
FAFIZOEIVIE (mutuality of gains) i_ H:llzi FHF R EEZ[ fﬁ*‘*ﬁfﬂi_
*EJT?@‘[% ( substantiality ) >* IFFE I/—tﬁ s ZRUfEEESSE E R EH‘ﬁF]‘PmPE

RO BT o -
221 WIOF 22 mugi ey

WTO % V;‘!’ U LR Y “/ﬁl > IRy U BT E
F FJFH ¥ mﬁJ?fﬁJ,ga f‘:ﬁiz%i?m/ > ™ J,;T ;FE[FL P o [P F[“FAN/
FIRMETAS™ 1 5T oy WTO 55 Fipifi s }%h%ﬁ$ﬁ%ﬁﬁ@%$£?%ﬁﬁﬁdm
ﬁlﬁﬁﬂ TR TR o 0 T Fj,ﬁ N R F'J%F“fl yE Y R
ey o A L—F*,Ifk SV ¢3§F E*II‘P[ FELFSE PR - IR T A
?!fﬁmjhggﬁiigr ,4[ ~H EI[E'SA_EE"PJ% WTO Rﬂﬁvlﬁ:@, RS B
S AT FTJJH“?# Eﬁ*ﬂﬂﬁiw,l N —FJ“]?U M EEERT WTO EEES
S [‘j[ﬁ&‘]??%"i' i P E A -

o
o
[

PALEAP FHPELR b’:i—l;jzéi;&’—?fi’i‘;;\‘i——%"ﬂ\ie7 AN - o N S -
BLBL o TN 0 A ARG A S R T WTO RifeAp e R 2 R 6

John O. McGinnis, The Political Economy of Global Multilateralism, 1 CHi. J. INT’L L. 381,
382 (2000).

Id. at 384-386.
G. C. Shaffer, “If We Were Elephants™: The Political Economy of the WTO’s Treatment of

Trade and Environment Matters, in THE POLITICAL ECONOMY OF INTERNATIONAL TRADE
LAw 350, 381 (D.L.M. Kennedy & J. D. Southwick eds., 2002).

53

54
55



240 PP EHF=H 45 1Y

WTO 7 By Uf5 £ l/?ﬁﬂ“ﬁ*f%\' V) 1996 FTbA R A
j:ELI' VEF R Nﬁ&ﬂ.ﬁw’éﬁ?&%ﬂm PR ?T'EJ:??I%UF?L@/ £l
’FE‘,?[%E»  EFTE L - BERE WTO B Vg R R
f‘ﬂﬂﬁfff 10 FHFE A CH Ol 2 S I s s — SRS WTO =08 4 %
SR ] R E,Hﬁjﬁg-[/%%»hﬁ: - trgﬁr,—jg WTO i#; Ff#%&*ﬁﬂ%’ﬁ R
JLHH,#JEJIQM;WDU@[P 41| [/rﬁlgw:) 1996 ?F;@;-J[h%% @hp[dp
B PRV - BRI R mfaf“ |RIEY WTO " Ef [ES«UB‘" WTO
e v@ﬂJW;J <57 o ¥ 1996 F i o B prERUAS £ ., = RIS e T
I RV o = Trog syl F‘/Fﬁ[af«‘tﬁ”f* HRY ﬁﬁ’%ﬁ R R
~ R “J?FEIFJ[@@ 2 2 RTE TR LR FURR (status
quo) % WTO 5 FHBIGLT » SpUE |V A=t LI R R PSR =
CHL = B2 BT - PIET R R o WTO Sa « Sy - 3t
SR R BT DU URINT PR S8 - 2,519t (AR 1 950 i
9= PEEIY WTO AHASRISE > g WTO fsE8d IX %23 3“4
Lo B o A WTO ﬁﬁ SBPIT D = SHORE - Pl AR
[ Pt iy BB 23R pAf Vﬁﬂﬂj ° SRy 0 = 2% (ad hoc) A
I S - ARVR S P Y S SR G R Y

% CAROLINE LONDON, COMMERCE ET ENVIRONNEMENT 36 (2001).

> Charnovitz, supra note 10, at 107; JOOST PAUWELYN, CONFLICT OF NORMS IN PUBLIC IN-
TERNATIONAL LAw: How WTO LAw RELATES TO OTHER RULES OF INTERNATIONAL LAW
350 (2003).

58 t 2002 # §epF § o3 ez e ;ﬁ (la note du Secrétariat de la session extraordinaire en
2002) ¢ > s 11 #H# % o 42 le 23 mai 2002, Accords environnementaux
multilatéraux et régles de I’OMC: propositions présentées au Comité du commerce et de
I’environnement entre 1995 et 2002, TN/TE/S/1, p. 2.

Zz Shaw & Schwartz, supra note 21, at 134; Laidlaw, supra note 13, at 464.

Proposal from ASEAN, The Relationship between the Provisions of the Multilateral Trad-
ing System and Trade Measures for Environmental Purposes, Including Those Pursuant to
Multilateral Environmental Agreements, WT/CTE/W/39 (July 24, 1996).
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%1 Submission by EU, WT/CTE/W/170 (Oct. 19, 2000); s %2 =48+ % 2 F. Combot-
Madec et N. Hervé-Fournereau, supra note 37, at 15.

82 Submission by Switzerland, WT/CTE/W/168 (Oct. 19, 2000).

63 Submission by New Zealand, WT/CTE/W/62 (Sept. 16, 1997); WT/CTE/W/180 (Jan. 9,
2001).

64 Committee on Trade and Environment [CTE], Report by the Chairperson of the Special
Session of the Committee on Trade and Environment to the Trade Negotiations Committee,
TN/TE/14 (Nov. 28, 2005).

% 14.vs.

Zj Shaw & Schwartz, supra note 21, at 131.

Nicolas Perdikis & Robert Read, The Political Economy of Protection and the Regulation
of International Trade: Recent Disputes between the EU and the United States, in THE
WTO AND THE REGULATION OF INTERNATIONAL TRADE 1 (Nicolas Perdikis & Robert Read
eds., 2005).
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68 H. R. Torres, The Trade and Environment Interaction in the WTO, 33 JOURNAL OF WORLD

TRADE 153, 163 (1999).

See D. A. Farber & R. E. Hudec, GATT Legal Restraints on Domestic Environmental Regu-
lations, in 2 FAIR TRADE & HARMONIZATION 59 (J. Bhagwati & R. E. Hudec eds., 1996)
GATT Docs., Tuna-Dolphin | & 11, supra note 19. & %2 ¥iwm /i & 2=ff » -4 0 62
oo ow4hiz 19 F 271-274 ; MALEAN-DuUBOIS, supra note 15, at 32, 126 (2003);
Schoenbaum, supra note 31, at 707; SANDS, supra note 10, at 953.
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31, at 713.
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Eo wdhiz 19> | 274-276 -

s Appellate Body Report, US —Shrimp, supra note 42, 1 166.

7 Mavroidis, supra note 19, at 77; Joanne Scott, International Trade and Environmental Gov-
ernance: Relating Rules (and Standards) in the EU and the WTO, 15 EUR. J. INT’L L. 307,

s 337 (2004); Shaw & Schwartz, supra note 21, at 149.

Ari Afilalo & Sheila Foster, The World Trade Organization’s Anti-Discrimination Jurispru-
dence: Free Trade, National Sovereignty, and Environmental Heath in the Balance, 15 GEo.
INT’L ENVTL. L. REV. 633, 660 (2003); i f#{£4 & WTO PFiz_ i > see JOHN H.
JACKSON, Sovereignty-modern: A New Approach to An Outdated Concept, in SOVEREIGNTY,
THE WTO, AND CHANGING FUNDAMENTALS OF INTERNATIONAL LAW 57 (2006).
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Appellate Body Report, US —Shrimp, supra note 42,  168.

Scott, supra note 74, at 338.

Shaw & Schwartz, supra note 21, at 146.

L’OMC, Rapport sur le commerce mondial, 2003, p.200, accessible aussi su: http://www.
wto.org/french/res_f/booksp_f/anrep_f/world_trade_report 2003 _f.pdf (la derniere visite
Dec. 15, 2005).
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LOSOPHIE DU DROIT 85, 88 (1986).

Denis Alland, De I’ordre juridique international, 35 DroITs 79, 98 (2002); PIERRE-MARIE
Dupuy, L’UNITE DE L’ORDRE JURIDIQUE INTERNAITONAL, 93 (recueil des cours de
I’académie de droit international de la Haye, Tome 297, 2003); Bruno Simma & Dirk
Pulkowski, Of Plantets and the Universe: Self-Contained Regimes in International Law, 17
EUR. J. INT’L L. 483 (2006).

Pierre-Marie Dupuy, Sur le maintien ou la disparition de I'unité de I’ordre juridique
international, in HARMONIE ET CONTRADICTIONS EN DROIT INTERNATIONAL 21 (R. B.
Achour & S. Laghmani eds., 1996).

Christophe Grzegorczyk, Ordre juridique comme réalité, 35 DroITS 103, 106 (2002).
PIERRE-MARIE DUPUY, DROIT INTERNATIONAL PuBLIC 302 (2004).
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le mécanisme de réglement des différends du Protocole de Carthagéne et ceux de I’OMC, in
LE COMMERCE INTERNATIONAL DES ORGANISMES GENETIQUEMENT MODIFIES 149 (Jacques
Bourrinet & Sandrine Maljean-Dubois eds., 2002).

86 Laurence Boisson de Chazournes et Makane Moise Mbengue, supra note 29, at 856;
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Laurence Boisson de Chazournes et Makane Moise Mbengue, GMOs and Trade: Issues at
Stake in the EC Biotech Dispute, 13 REVIEW OF EUROPEAN COMMUNITY & INTERNAITONAL
ENVIRONMENTAL LAw (RECIEL) 289, 299 (2004).

87 Dupuy, supra note 84, at 315.
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DAILLIER ET ALLAIN PELLET, DROIT INTERNATIONAL PusLIC 253 (2002); DOMINIQUE
CARREAU, DROIT INTERNATIONAL 153 (2001); IAN BROWNLIE, PRINCIPLES OF PUBLIC IN-
TERNATIONAL LAwW 602 (2003).

< % *“any relevant rules of international law applicable in the relations between the
parties” o 11 T RIS R iE N2 P Fe o FHEEpF 2 E WS- (K)o AREE
%4 2 F 63-87 (2002)

CHARLES CHAUMONT, COUR GENERAL DU DROIT INTERNAITONAL PuBLIC (recueil des cours
de I’Académie de droit international de la Haye, Tome 470, 1970).

o1 F= % @ “A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its object
and purpose.”

F <= % @ “The context for the purpose of the interpretation of a treaty shall comprise, in
addition to the text, including its preamble and annexes: (a) any agreement relating to the
treaty which was made between all the parties in connexion with the conclusion of the
treaty; (b) any instrument which was made by one or more parties in connexion with the
conclusion of the treaty and accepted by the other parties as an instrument related to the
treaty.”
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preparatory work of the treaty and the circumstances of its conclusion, in order to confirm
the meaning resulting from the application of article 31, or to determine the meaning when
the interpretation according to article 31: (a) leaves the meaning ambiguous or obscure; or
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See Joost Pauwelyn, How to Win a WTO Dispute Based on Non-WTO Law: Questions of
Jurisdictions and Merits, 37 JOURNAL OF WORLD TRADE 997 (2003).
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incompatible with, an earlier or later treaty, the provisions of that other treaty prevail.”
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107 F= & "1 In the event of any inconsistency between this Agreement and the specific

trade obligations set out in: (£ %8 #75|%k 3 i¥ %)% 4 ) such obligations shall prevail to
the extent of the inconsistency, provided that where a Party has a choice among equally ef-
fective and reasonably available means of complying with such obligations, the Party
chooses the alternative that is the least inconsistent with the other provisions of this Agree-
ment.”

PAUWELYN, supra note 57, at 327.

< % @ “Subject to Article 103 of the Charter of the United Nations, the rights and obli-
gations of States parties to successive treaties relating to the same subject-matter shall be
determined in accordance with the following paragraphs.”

108
109



252 FLEEHFH 45 1Y

PRASR] - & “r i E A tﬁ{é;? FAAPEAN S VR Y e (fFJ

fr;fe‘j ) ORI ek R R SR e I DR
;mwwﬁ#ﬂe% ; @ﬁ () e [l B 55 g B

ﬁJ¥3¢WM I 5 (b) 7 @J SV B R - O i

FLE s 11 AR 22 3535 A 91 qWV@m;voJ<mﬁﬁ4e>mw

P) HAER P B A i 553 ] FT.JI'%F U 1 e S e (W NS b
AEEH] ) (Pacta sunt servanda) 'RUHECE! o |’E[Pﬁ~ R RU JJEI A
PR DI o A AP Rk 2~ 5908 30 18 2 21 - ﬁf%ﬁéﬁ TR
'&f:T RS T O E e FTFI‘/& BTSN [Eﬂj Eiif i F\/.aﬁﬂiﬁé

LR

AR S R RS o = ol = L M - T ek o

Hii e E rﬁiﬁ'ﬁm’}  (time of convergence) I?“W ° [ﬂi/[l : [E%F%Z“AB [

BII5KS 1995 = £, WTO ;'/’?‘}ﬁ'lﬁiﬁ‘ ) ”‘J’ﬁﬁi 1999 = £% & Py 2A 1% f%ﬁﬁ?fﬁﬁ?
HFE ‘“F |l o n) C B 1999 Y E’*EFT”F%WEB%E?} [y 2000 #
AL WTO A8 EfRs >[4 D 17 2001 #7917 WTO » 4 3 B Jrzf,ﬁﬁ[i%‘é%’
e P R R fW A

LA AB LV 13 > SRR, s -

2.552E AB L C [sifi] [/Jﬁlﬁj » WTO 3 £h s ik o

3.4 ABC = BIEEL D I 418 - {%ﬁﬂﬂ%ﬁ?; £ B o

P R R LY T oY P 5 (WTO g

\_<L

"
o
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earlier treaty is not terminated or suspended in operation under article 59, the earlier treaty
applies only to the extent that its provisions are compatible with those of the latter treaty.”

1 = & @ “When the parties to the later treaty do not include all the parties to the earlier
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treaty to which both States are parties governs their mutual rights and obligations.”

112 See, e.g., PAUWELYN, supra note 57, at 375.
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