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The Review of Regulations Concerning the
Exceptions of Anti-piracy Measures Clauses in
Taiwan Copyright Law

Chung-Hsin Chang

Abstract

Technological Protection Measures (TPMs) is an important method for
copyright owners to employ technology to protect his right under digital internet
environment. International copyright treaty establishes legal regime to prevent
those TPMs from crack or circumvention. However, what negative side effects
those regulations may cause to the public interest needs to be evaluated. Taiwan
amended its Copyright Law and introduced so-call Anti-piracy Measures clauses
on Sep. 1, 2004. In addition, the Competent Authority released the regulations
concerning the details of exceptions and limitations set forth in Paragraph 3 of
Article 80ter on Mar. 23, 2006. This Article summarizes the background and
analysis the details of the regulations. The purpose of this Article is to raise the
public concern to this issue. It may also make a preparation to amend the Regula-
tion.

Keywords: Anti-piracy Measures, Technological Protection Measures
(TPMs), fair use, Digital Rights Management (DRM), digi-
tal technology, internet
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(B 1996 & V- [ s R ST TR AR X
oo YS! T 1998 F gtk [ g (EMEEk g (The Digital Millennium
Copyright Act of 1998 » i DMCA®) ~ J&¥V 2000 & % Ay « [ 14 1999
5 [ L FTIpEL 2004 (A Y BN 2000 5 (S g
B 2001 & Sppig TN @ ple S (R HARIAR A - B4R

( Directive 2001/29/EC of the European Parliament and of the Council of 22

(2000) = 2 TFivfgial? TREmEH s, 2 TRNFRFTR, 245
(™) , > HRZE®E> % 1148 > F 83-94 (2000) - v & T ¥Fivfg sz | > htp//
www. copyrightnote.org/paper/pa0016.doc ( & /s ZLEEPFRY 1 2006 # 8 * 20 p ) -
WIPO Copyright Treaty art. 11, Dec. 20, 1996, WIPO Doc. CRNR/DC/94. (“Obligations
concerning Technological Measures—Contracting Parties shall provide adequate legal pro-
tection and effective legal remedies against the circumvention of effective technological
measures that are used by authors in connection with the exercise of their rights under this
Treaty or the Berne Convention and that restrict acts, in respect of their works, which are
not authorized by the authors concerned or permitted by law.”)
Digital Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat. 2860 (1998) » I f3
B E ) AR O F PR % 1201 53 % 1204 #F 0§ MR A A 4R
a”'? s TER- 44 \gg,:,«xb—ig;tii%fﬂg;é%?ﬁé Ao g[&]/z’——’ % 107 # >
2542 (1999) - &% 8 [ ¥ iv4 4 = | - http://www.copyrightnote.org/paper/
pa0016.doc (&I’é%‘bﬁfﬁﬁs 12006 8% 20p ) -
Copyright Amendment (Digital Agenda) Act 2000, § 132 5A-5B, Act No. 110 of 2000
(Austl.).
¥ ivHE2 % 120 2 2 » Law No.77, of June 15,1999 -
Copyright (Amendment) Act 2004, § 261D, Bill No. 48/2004 (2004).
PEAALfeRFIERE Y A7 0F (1990 £ 9% 7 pd 2RARNKEEAS VLR
¢ 1991 # 6" 1pi7» 2000 &# 1% 27 pig) »7+% A http://www.edu.
¢n/20011105/3008137.shtml -
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May 2001 on the harmonisation of certain aspects of copyright and related rights
in the information society® » [’ EUCD FY the InfoSoc Directive) - fixffr
??jﬁ?ﬁ&ﬁ}zmzﬁ]2EJ2EI”’WWf giﬁﬁﬂﬁﬁiﬁ
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(Dlgltal Rights Management, DRM ) | ks 3% ”:LF{, FIF RS o Rth ARy

e Ijﬁwﬂjpﬁw DL R f@@ﬂﬁgiﬁgu Ff”‘;” ( Identifica-
tlon) 5 25D (e T4 (Enforcement) 2 ?1@1@ REFIE
FIE¥E (Rights Management Information, RMI) BJ : ?i% (= A2 7]

% Council Directive 2001/29/EC, 2001 O.J. (L 167) 10-19, available at http://eur-lex.europa.
eu/smartapi/cgi/sga_doc?smartapi!celexapi!prod! CELEXnumdoc&Ig=EN&numdoc=32001L0
029 &model=guichett (last visited on Aug. 20, 2006).

10 Id. art. 6.

PTG s, R R F T 2 ELRF CHAR RS 2 R F T
1 > see MIHALY FICSOR, THE LAW OF COPYRIGHT AND THE INTERNET 547(2002).

12 See Commission of the European Communities, Commission Staff Working Paper: Digital
Rights- Background, Systems, Assessment, { 3, SEC 197 (Feb. 14, 2002), available at
http://europa.eu.int/information_society/eeurope/2005/all_about/digital_rights_man/doc/

13 workshop2002/drm_workingdoc.pdf (last visited on Aug. 20, 2006).
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o IO R » TSR R TR AL
CRUBERES L, o LRI PR L Y e e,

PRAR ; pboeb 5 1088 E £ RIS G 47 gL L > % T g2 (communication act) | %
605 E% () 5 (4> "H ASRIEATEFE D 2445 MR HF L BB AFE
HmzKH @ TrAFEad 73 %53 (NAFTA) | % 1707 if % (D)3 7~ § #F 02 2R
T_o

1991 # g T %adest ik 4 % EFL)EF(C)FTre £ S F R iRk
2% # - Council Directive 91/250 /EEC, art. 7(1)(c), 1991 0.J. (L 122) 42-46. ( “1.Without
prejudice to the provisions of Articles 4, 5 and 6, Member States shall provide, in accor-
dance with their national legislation, appropriate remedies against a person committing
any of the acts listed in subparagraphs (a), (b) and (c) below: ... (c) any act of putting into
circulation, or the possession for commercial purposes of, any means the sole intended
purpose of which is to facilitate the unauthorized removal or circumvention of any techni-
cal device which may have been applied to protect a computer program.”)

See WIPO Chairman of the Committees of Experts, Basic Proposal for the Substantive
Provisions of the Treaty on Certain Questions Concerning the Protection of Literary and
Artistic Works to Be Considered by the Diplomatic Conference, art. 13, CRNR/DC/4(Aug.
30, 1996), available at http://www.wipo.int/documents/en/diplconf/pdf/4dc_e.pdf (last
visited on Aug. 20, 2006). ( % 13 i 5 B PP 2 B R Ok RN i’%
MERPAPNG 602 B B AR R E L R SRR AR

B2 2T o AP ER AEY TR 0 eiE T~ BiE 4 @AEL“”&' \EE
2 MRS PRLG APk L E R R 0 iR H SR e (28 K E S
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Article 13 “Obligations concerning Technological Measures” prowdes that “(1) Contract-
ing Parties shall make unlawful the importation, manufacture or distribution of protection-
defeating devices, or the offer or performance of any service having the same effect, by
any person knowing or having reasonable grounds to know that the device or service will
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WCT 37 11 [ WPPT 27 18 [[E &t T 4E7 1% B4a > i 7
Ko rﬁl}%tﬂj’&ﬁ m }_]'J Iy I’#DF = £, ’]ji“ DMCA F[ [ A B gl
= TR RS L 9 ﬁ@%%W%ﬂm VIBL T e - g
DAl > - B WCT 23 11 500 WPPT 27 18 FEVRIf » S (g, (7]
T~ A s S

=94 - PPV 2000 F 9 S I"BF@#E AP 14155 5 (A
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B TR A AR A F%I;E E-1 NE WAt i@’i?}\nrﬁﬂjﬁ,?j
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s

be used for, or in the course of, the exercise of rights provided under this Treaty that is not
authorized by the right holder or the law. (2) Contracting Parties shall provide for appro-
priate and effective remedies against the unlawful acts referred to in paragraph (1). (3) As
used in this Article, ‘protection-defeating device’ means any device, product or component
incorporated into a device or product, the primary purpose or primary effect of which is to
circumvent any process, treatment, mechanism or system that prevents or inhibits any of
the acts covered by the rights under this Treaty.” )

17 See Kamiel J. Koelman, A Hard Nut to Crack: The Protection of Technological Measures,

22 E.l.P.R. 272 (2000).

BRSSO FEEDAEEFQF P AFEREY 12152 1 FRFITHES

1201 5 (@2F 5 (DA% Q) < 1 46 0 0 R E TR R (AR

%o i 0 Feomii T4 (access right) | x 2EF i 4 % 2 4] - See

Takao Koshida, Technological Advances and New Steps in Copyright Protection, http://

www.cric.or.jp/cric_e/cuj/cuj99/cuj99_5.html (last visited on Aug. 20, 2006).

See Pamela Samuelson, Intellectual Property and The Digital Economy: Why the Anti-

Circumvention Regulations Should Be Revised?, 14 BERKELEY TECH. L.J. 519, 521(1999).
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20 gee Commentary, Exposure Draft and Commentary on Proposed Provisions Implementing

the Government’s Decision on the Digital Agenda Reforms, 89, Feb. 1999, available at
http://www.sentry.org/~trev/project/edexp.doc (last visited on Aug. 20, 2006). (“The Gov-
ernment is of the view that adequate legal protection against the circumvention of effec-
tive technological protection measures can only be afforded if the manufacture and com-
mercial dealings in circumvention devices are banned. As the proposed EC Directive notes
(see above), it would be more effective for owners of copyright to be able to seek reme-
dies against the manufacture and commercial dealings with devices rather than seek reme-
dies against individual users of those devices. The actual use of a circumvention device
has therefore not been proscribed in the draft Bill.”)

EFREEBEA LN TREFEMARBE (IIPA) | ARENFFR 2L L%
#e iz o #uldpd o Tthe current definition of “technological protection measure’

21

in s10 of the Copyright Act does not appear to be coextensive with the definition of ‘effec-
tive technological measure’ provided in Art. 17.4.7b of the AUSFTA. A change to this
definition may be needed if Australia’s new prohibition is to meet its FTA obligations.
Simply put, Australia does not currently protect a broad enough category of access con-
trols to be able to comply simply by prohibiting circumvention of those access controls. |
HOUSE OF REPRESENTATIVES STANDING COMMITTEE ON LEGAL AND CONSTITUTIONAL AF-
FAIRS, REVIEW OF TECHNOLOGICAL PROTECTION MEASURES EXCEPTIONS, { 2.54, available
at http://www.aph.gov.au/house/committee/laca/protection/report/fullreport.pdf (last vis-
ited on Aug. 20, 2006).
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! European Council, supra note 9, 1 51 of the preamble: “The legal protection of techno-
logical measures applies without prejudice to public policy, as reflected in Article 5, or
public security. Member States should promote voluntary measures taken by rightholders,
including the conclusion and implementation of agreements between rightholders and
other parties concerned, to accommodate achieving the objectives of certain exceptions or

limitations provided for in national law in accordance with this Directive. In the absence
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of such voluntary measures or agreements within a reasonable period of time, Member
States should take appropriate measures to ensure that rightholders provide beneficiaries
of such exceptions or limitations with appropriate means of benefiting from them, by
modifying an implemented technological measure or by other means. However, in order to
prevent abuse of such measures taken by rightholders, including within the framework of
agreements, or taken by a Member State, any technological measures applied in imple-
mentation of such measures should enjoy legal protection.”

See Electronic Frontier Foundation, Unintended Consequences: Seven Years under the
DMCA, available at http://www.eff.org/IP/DMCA/unintended_consequences.php (last
visited on Sept. 9, 2006).

38



Firfg2 "o s ) A bR TR B2 k3t 305

s
i
a1

PLEDIH IR CD PURE S (=8 R WIS R R A+ SR
THREHEBH -

=9t > 2006 = ¥J - jf) HiEY ?ﬁ,ﬁ =% ¥ Ubisoft > “JJ@?F“}ZLJEI R,
DVD _fJ DRM $% %> ]ﬁ[rﬁ{ﬁ T 55 DVD Eﬁ ﬁjtﬂ JE@E*J%*WA 3 'Evs
P‘ﬁﬁg LK J ’T;’]Hl J rﬁﬁﬁﬁ,’,p@ g Jfr&jfﬁ' }Ulﬂﬁy’{[ iy %E_E{JL,

E lﬁlﬂﬁ*”&&;aﬁ_i I 4 [%FIJTEJ—ff[‘m

TSRl DRI A BT I (S AR
@ﬁﬂ.ru;@%@fﬁ%‘ﬁ TR RS o - AR TR
P A ) > T PRS- [T G (e Wi‘%ﬂﬁ“'d'?ﬁ%@%@ HET
WIFSHE CAOE] > X SR 2 PRI RO - 900 b YR T
Ao WA il - SRR R 5 - R H B HE T
B S lﬁﬂ*ﬁg FOBRL= R T BHfTYEH Y ﬁ}l RFEFERE S IR E T
I xﬁ”lﬁjﬂ*mﬁ A 47 = kﬁ%ﬁ'ﬁi 57 358 fHRFE[Y ¢ mﬁsr
T D R T R r'j © R AR - RO (e
SR S (B EIR BT TRL TE L I PR T T BT
| AR }m R o Ty B35 FEE IR RbE B BLUF AR AR
4 o

e T R] 4 (A &%"{Fﬁ%‘i@f‘ehﬁ’%ﬁ# E R E R %
I PRI GEAR ) F A G R U IHAE R R Rl
I F’—‘I%EUEIJEKJ’:ET@EJJ% ﬁ‘ﬁr” FF&F, EER T,JntgF TF ;",ﬁ]jéalj lﬁﬁ;ﬂh%
IR AL R - U B B TR -

% K% EFF # Sony BMG 2 7 #& 4= § #1352 » $ i £~ 2 £ fof2 » 6 ¢ Sony BMG

¥z & & > see In re Sony BMG CD Technologies Litigation, C.A. No. 1:05-9575,
available at http://www.eff.org/IP/DRM/Sony-BMG/sony_prelim_approval_motion.pdf
(last visited on Sept. 9, 2006).

See Techdirt.com, Ubisoft's Use of the (Star) Force Lands It in Court, http://www.techdirt.
com/articles/20060331/1549225.shtml (last visited on Aug. 20, 2006).
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4 European Council, supra note 9, 53 of the preamble: “The protection of technological

measures should ensure a secure environment for the provision of interactive on-demand
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