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Free Culture
( Lawrence Lessig, New York, NY: The Penguin Press, 2004 )
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Lawrence Lessig, Free Culture, Eldred v. Ashcroft, the Copyright Term
Extension Act (CTEA), the Digital Millennium Copyright Act (DMCA).

U.S. CONST. art 1, § 8, cl. 8 “To promote the Progress of Science and the useful Arts, by

securing for limited Times to Authors and Inventors the exclusive Right to their respective

Writings and Discoveries.”

LAWRENCE LESSIG, FREE CULTURE 131 (2004).

f54o > STEER E A% > B _L3x » 41 Eldred v. Ashcroft, 537 U.S. 186, 199 (2003) ( Ginsburg

RETHEF ZEHE R ARE)

Jonathan Weber, Copyright or Copywrong?, STANFORD LAWYER, Fall 2002, at 22.
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CATHARINE A. MACKINNON, ONLY WORDS (1993, 1996).

IF 4 R, Lawrence Lessig, How | Lost the Big One: When Eric Eldred’s Crusade to Save
the Public Domain Reached the Supreme Court, It Needed the Help of a Lawyer, Not a
Scholar, 2004-APR LEGAL AFF. 57. # 4 A B THRE KRBT FAT © Hlao >
Landes g1 Posner » #¢ /2323240 ¥LEs » R A SF A M 2 REIF B do b B R
ARk A& 7T LATFE R 49 - WILLIAM M. LANDES & RICHARD A. POSNER, THE POLITICAL
ECONOMY OF INTELLECTUAL PROPERTY LAW 14-16 (2004).



I s Free Culture 217

PR AN SR, -

Eric Eldred /2 {4 ERAUMEES I - ML iT S ERERs LB AT
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! Supra note 2, at 214.
8 usw Lopez, 115 S.Ct. 1624 (1995); U.S. v. Morrison, 120 S.Ct. 1740 (2000).
° Supra note 2, at 237.
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Id. at 237.
Id. at 242.
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122 FFie s
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BER TR AEUCRIY « ZERECOR A i (E a5 -

RS (duration) : SZ{EMEMIREROMES - 2 —{EBIRRET RIS -
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1214, at 23-24.
13

LANDES & POSNER, supra note 6, at 16.

14 Supra note 2, at 53-61.

15 Lawrence Lessig, The Creative Commons, 65 MONT. L. Rev. 1, 5 (2004).
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SR AN S S R — TR - RS — I S (R
7 » FIERERFE AN B RER e - Y
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VERER IR » 25 /EREN S MR e 2 (L - T8 kg B 1Y
BERER - R EREERIR TR S » RS  FER
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FIRERY > A0 T B R IR T R EEE - SE eI 2 T 2B oS
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KIIE L2 — o FESEHEE BRI 97T F RS L BT = S R e -

16
17
18

Supra note 2, at 135.

Supra note 2, at 133-35.

% R, LANDES& POSNER, supranote 6, at 2 ( £ # AR ER G HR AN S A #

%) e

Supranote2, at 137-39 [ £ R F 5k - R AR EHBIRE » HEBSREH T2

1TH TR A, (anyonewith acomputer) ) .

Id. at 138 (“The copyright [...] is now not just an exclusive right to your writings, but an

exclusive right to your writings and a large portion of the writings inspired by them”).

Id. at 137 (AB Sz e mal B A K SR a3t SHASE - EhERZEL
Bl A HHERE%)  EREETHEEERE—EHIeyem4E - id a 248-52
(BHXBHOEFHE CHAREALGHE  IUERERE—RU—ETLAHE
Fleg et R EA R 2 A4 ) .
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2 o R iRs] > thEEA B % > 4o Jonathan Zittrain » E 3R fE 4% 3 244 > Jonathan

Zittrain, The Copyright Cage, LEGAL AFFAIRS (July/August 2003), at <http://www.
legal affairs.org/issues/July-August-2003/feature_zittrain_julaug03.msp>

Supra note 2, at 139.

Id. at 147.

Id.
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26
27

4o > Id. at 148-53 » A Adobe e-book reader % 5] -

“This is the future of copyright law: not so much copyright law as copyright code.” Id. at
152.

Id. at 162 ( 3] it %3 8 John McCain #93%3% ) -

Id. at 166.
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Id. at 185.

Id. at 185-86.

Supra note 2, at 187.
Id. at 188.

[y



224 FEEDHm 24K 24

PR A A TS TS IR SR TS R SR RiEk, ) - >
AR AT R S R REE » T A T T M R P 2 B
T KSR AT IS BT R E B -

QLA Rk
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B SR IEES - HIS@EHE R TR RAGE , - RS
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2. AR S

HIEBEARAST T ZAERIFCHRER,  EAFEEHERM > 2
BRSSO IR AR i ST ER R A B 7R s A ORI S A SR e
R > & MPAA IETE LRSS (Jack Valenti) - £ —## - Tl
FIHERRITIH (Ludwig Wittgenstein ) Y RELAEL - 21<ET G B3 188 A% BELAE il 2 3 72

TN - = 36
TR WEERTEE

34
35

Id. at 189-91.

Id. at 204.

%6 A PAHAERB T E > 2 FRUTe3E 4 : LUDWIG WITTGENSTEIN, PHILOSOPHICAL
INVESTIGATIONS (GE.M. Anscombe, trans., 3d ed. 1958) [hereinafter WITTGENSTEIN,
INVESTIGATIONS]; Dennis Patterson, Law's Pragmatism: Law as Practice & Narrative, 76
VA. L. Rev. 937 (1990); Margaret Jane Radin, Reconsidering the Rule of Law, 69 B.U.L.
Rev. 781 (1989); WITTGENSTEIN AND LEGAL THEORY (Dennis Patterson ed., 1992). A& x
T RN R AIEey TH TR B F TIAEMG ) S TRBEE ) =R
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AAEDE A TFTEEARGHRA  SRAEEERS *%*miﬁ ﬂ
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ERAFE ZTHAME ZTREEEBRFABFBLAIRGL

5%037

21 FEBEAMERENESEE

HEffeny T AR E , (creative property) - 2 {ERGEEAIITR - H
TRERILARNBHEAEES (HRCR) MEE - W—-FIREME - 1
BRI E - EHES (ostensive definition) GERLIER] - R EAE %
%@ﬁ%mm%%(mw&wﬂmmmm)aﬁﬁfh HEfpE REEE i

&R AN FURES B T AEME ) SRR > eSS eE R
ﬁ@ﬁ%%%(%;%%)——ﬁ%ﬂfA@Am %, (.common

8 F3% 0 WAEMAAS A Hacker #1 Baker Fﬁi?fz GP. BAKER & PM.S. HACKER,
SCEPTICISM, RULES AND LANGUAGE (1984) ; #:Z# 43 3% 24 Norman Malcolm %% >
NORMAN MALCOLM, NOTHING |Is HIDDEN (1986); féazi’}lkt:_a;i » T 4B Craig Allen
Nard, Legitimacy and the Useful Arts, 10 HARv. J.L. & TEcH. 515, 530-32 (1997); John V.
Canfield, The Community View, THE PHILOSOPHICAL REv., Vol. 105, No. 4, 469 (Oct.

1996).
Supra note 2, at 117 (citing House Recording of Copyrighted Words: Hearings on H.R.

4783, H.R. 4794, H.R. 4808, H.R. 5250, H.R. 5488, and H.R. 5705 (testimony of Jack
Valenti)).
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38 Id. at 118 (“[Valenti’s] view has no reasonable connection to our actual legal tradition.” “I

have two purposes in this chapter. The first is to convince you that, historically, Valenti's
claim is absolutely wrong. The second is to convince you that it would be terribly wrong
to reject our history.”)
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40

Id. at xiv.
BRETHERGOP T EEFHETT "EB, LASHMY - xE TEH ¥R
LAY BEFARGBTHBSTREIN ZETEEALF  TREXY
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2.2 PRigER "ESHIEE ) NER

"REMER ) SRR > REE RIS R Z )
B ERBE B EFTHINRAS « Ia%F (HLLA. Hart) BUEH) (Lon Fuller) 4%
%‘aﬁﬁ%ﬂ% SHEE (settled) ~ f%0» (core) HWEZR - BB THE

- HEERIE S - AR TR - 1%%% (penumbral ) FyEH - &
¥7J5Uu78ﬁf“ Z LRI B R s R HI) - 38 AR —EHF EMAR X
(form) » —EHEEHHNELG (matter) o 427[&%%% ( Dennis Patterson )
frE _HBEL > B RERE %ﬁﬁ%ﬂﬁ?ﬁ%ﬁ HEE—EE 98
B TH, o EIRFERTEE poin EHEH - CE MBS AR
By TEER ) BT ARSI ROR ”“*EEEI’JIJJHE o AT R B HIRY 2
ARG RHEE B IRAGZ A RIZI S E) SR WHEE A HEE > 5t
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HEEAREZPAWEE > EHRWEHONKE © §giEE B RI0H
B mEFECEEESE - r*“ﬁ,ﬁa“ﬁm — AT R Ry SR

2| Duncan Kennedy #f 7 72k %t (indeterminancy ) #97% % -

H.L.A. Hart, Positivism and the Separation of Law and Morals, 71 HARv. L. Rev. 593
(1958).

Lon Fuller, Fidelity to Law, 71 HARV. L. Rev. 630 (1958).

Patterson, supra note 36, at 962 (Patterson: “What Hart fails to see, and Fuller sees al too
well, is that settled meaning is settled because contexts of use are regular. Without settled
contexts of use, there would be no such thing as core meaning.”)

Patterson * 7k “the meaning of a legal rule is a function of the point or purpose of the
rule” Patterson M2 v ey T E | AEI/ERA : “The rule of consideration is
unintelligible until one realizes that it is ‘grounded’ in a particular conception of contract

41

42
43



I s Free Culture 229
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WAREL TR R | O o BT R R A AR
FIIRASER TATEIE o TR TR B R R A R A F RS
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BRRIRGIIEERRE - PR AR ES | ERSHS AR - N
SRR 1 R A T R R T -

AR T 3 [ PE R BT « B BRI 2 T W LLB R ER TS
S RN | IEHE o TIE%, (normaley) - HCEFRNREMLAYESE o
T TE A S S A ok - IR ARast © TR Ik - BN TIEHS 5 SORE ¢ ik
IR (normalcy ) FELBES (L R fEAAE |, - “°Norman Malcolm iRt
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{5 e B AT T 2 A, SRR T AR T Els o i

law—the bargain theory. It is only against the background of the bargain theory that we
can make sense of the question of whether or not ‘X’ is consideration. The answer will be
determinable only after we recognize the purpose of consideration and its role in contract
law.” Id. at 965.

Id. at 940.

Id. at 948.

WITTGENSTEIN, INVESTIGATIONS, supra note 36, 88 198, 206.

MALcCoLM, supra note 36, at 172-73.

45
46
47
48
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Id. at 192.

Id. at 304.

Id. at 262.

See Lawrence Lessig, Jail Time in the Digital Age, at <http://www.nytimes.com/2001/
07/30/opinion/30L ESS.html>

f5]4o > Robert P. Merges, A New Dynamism in the Public Domain, 71 U. CHI. L. Rev. 183
(2004); Tyler T. Ochoa, Origins and Meanings of the Public Domain, 28 U. DAYTON L
Rev. 215 (2002); Diane Leenheer Zimmerman, |Is There a Right to Have Something to Say?
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