FHGRE R R - 248 > H 63 (2005)

B 1 B 55 B ik B HLOR
wEi-" BHE® mmz® pie®

W =

JEUE REEE AR A LU RS sl v e I R o > U m (UZEER
ST ARIRIY A B2 o R RLSIEEN R BT TAE VPR - ARTTZE VIR
BRI EARE R Sy AR ] DR S Al IR - B RERAEE
HIZEFIREYI SR ARSI - @R — B RIREY) S A - (ERSE A RUAE
Yyt 400 fl.2 % > TFRRIBE AN BIZ - AAESEERL AR ROERE IR
Bt~ BRMER -~ g8~ AR IBER T TEEYRR - MR - BRE iR
IR~ SRS 50 FEAER -

I AERAORE > o]0 R RIFRAE RO ORI > DU HIRRHMERF BLEIHT B Y
IRFEZE W STTA © AR ORTE - AR A ~ B SRS Y
HERY > DU E ~ BIRESE R RE SRR - S S T R
ME > TR ARG A B TRk RIREREY
At °

1 B BRI R I B T IR » AERITREHERY PR IS 5 T

AT 2005 F 2 B 22~23 A b BEERERTE T AMHBERIREEL G H
ELEEC N & 2 e

EHREREZZ K -

Bl B RFLE M aa AR E -

W KL B EEL LT -

B K2 RAE RAE R A L AT 813045 -

4458 2005448208 ;M8 1200647 A 228

R B R B



64 FEUEEFW 2524

DIERBARELISMORERRFEITTS - HATECRRIBRIRE MR BER LR L S HIFE
BRI > SRUBIRE © AV MEORE T - S KANEEAER G EEIE WIPO
Blgr B E - LA CBD ~ UPOV ~ BRI EATE] - ERILL#E AR & R B,
M LAECASSE R » A RECRAERESNE] St 25 B S5 - B RRTR T (ERSES
IHAEVIFIREE L2 - NI OREEIT S - EoRAO R AL IR R 8 £
B PR E N EE - R RAE R AR s AL - Fraf s & - JEHE
SR HRE N - ARRERINEE - DUE A S » FIREVEM ZER] -~ 58
P EASE AT TR R > IR E SRR - FAERRAIREE -
SERIRRAERT B AT CREE T S - S RV EEEAE R AT Y SBa
Ko AR B ETERES > B (e AR R CR B A R A\ Bl
FIERERRGR - A SH[EE -

Blsgx 8% - BAR 24403 REEWME - HEuta i



FEA- BT REIBE S BERFE LHERIEBRD R HIR% 65

Cite as; 2 Tech. L. Rev. 63 (2005)

Ethno-pharmacological Knowledge of Taiwan
and its Protection

Warren H. J. Kuo, Jau-Hwa Chen, Hsin-Fu Yen,
Antonio |. C. Hong

Abstract

Indigenous ethnopharmacological knowledge has been used to ease or cure
pain and diseases of indigenous peoples for a long time and is also a valuable
source for the development of modern drugs. For this reason, many
pharmaceutical companies are engaged in bioprospecting. However, cost of
bioprospecting is fairly expensive. Traditional knowledge may be used to increase
probability of sieving out useful pharmaceutical materials from numerous
biomaterials.

Indigenous peoples of Taiwan have created rich ethnobotanical knowledge.
During the past one hundred years, ethnobotanists have recorded more than 400
medicinal plant species that were used to curing about 50 diseases, covering
dermatology, ophthalmology, otolaryngology, dental pain, gastroenterology,
infectious diseases, respiratory disorders, orthopedics, neurology, obstetrics/
gynecology and others.

Protection of traditional knowledge (TK) is divided into two dimensions;
safeguard of knowledge rights and of system that maintaining and innovating
knowledge. The protection of TK rights contains intellectual property right
regime, such as patent and trade secret, and non-intellectual property right
regime, including contract and customary laws. Regarding the protection of
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intellectual property right regime, discussion should be made focusing on “public
domain” and “private domain” into which traditional ethnopharmacological
knowledge is divided.

Protecting TK of the indigenous peoples of Taiwan confronts several
problems. As to the safeguard of knowledge rights, the most serious defect of the
protection of non-intellectual property right regime is that legal institutions of
prior informed consent and benefit sharing have not yet been established.
Regarding passive protection, the problem is that Taiwan is neither a member of
WIPO nor a signatory country of CBD, UPOV and Bern Convention, hence there
iS no guarantee that databases and register established in Taiwan would be
adopted by patent offices around the world and accepted as examining references
to prevent biopiracy. Regarding positive protection, the most significant problem
is that it is too difficult to identify right holders. The major reason is that
traditional territories are now too indistinct to identify who should share the
benefits from the knowledge. As to trade secret, private property system and
market economy are now widespread within indigenous tribes, adopting trade
secret regime to protect traditional knowledge arises critical problems. As to the
protection of the system that maintaining and innovating knowledge, the most
vital problem is that traditional customs are vanishing rapidly and autonomy of
tribes becomes more and more powerless so that it is not easy to restore the
origina living style that ensure intimate human—environmental relationship,
which is essential for the creation of traditional knowledge.

Keywords: ethnopharmacology, indigenous people, intellectual
property right, Taiwan, traditional knowledge.
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4 DUTFIELD, supra note 9, at 52-60.
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fg ) BT RAREIE  RRBECRETER o FTER AR TR CAEE A Sl T A B
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45 R. Wilder, Protection of Traditional Medicine. The Commission on Macroeconomics and

Health (CMH) Working Paper series 4, WHO (2001), at <http://www.icrier.res.in/pdf/
richard wilder.pdf> (last visited: July 26, 2005).

6 DUTFIELD, supra note 9, at58.

47 Geertrui Van Overwalle, Holder and user perspectives in the traditional knowledge
debate (April 4-6, 2003), at <http://law.wustl.edu/centeris/Confpapers/PDFWrdDoc/
OverwalleBio.pdf> (last visited: July 26, 2005).
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a8 WIPO, Portal of Online Databases and Registries of Traditional Knowledge and Genetic

Resources, at <http://www.wipo.int/tk/en/databases/tkportal/index.html> (last visited: July
26, 2005).
49 Merle Alexander, et al., The Role of Registers & Databases in the Protection of
Traditional Knowledge: A Comparative Analysis. United Nations University Institute of
Advanced Sudies (UNU-IAS), Tokyo (2003), at <http://www.ias.unu.edu/binaries/

UNUIAS_TKRegistersReport.pdf> (last visited: July 26, 2005).
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i 50

~
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50 DUTFIELD, supra note 9, at 105-06.
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RSESHRE IR 247 SRITEGR 4 ~ PR ZB 1T 9“ Common System on
Access to Genetic Resources’ ~ EHIBEEIII A REMEE: ~ FEM B AELA%
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SEATAEYIER) - RS « B LR A S B RS N S s o e B
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ELPG ~ ERARELE © bIZSKE - FeuE - EMEE DR EBIEN IS A AR - T
TFFSEELBESMIT » AE 1999 AEHHITRFFEAE L o RISAMUFIR ST RIS
W LB e H o AT R ¢ BRI EAHRI S (stakeholders) 7
HE ~ FFFTEHAFEE (Prior informed consent) -~ FE4EH= ~ (a8 1T El Gl
TR ~ R SR A S -

3.5 #EFIIaIRE

AN R R BER B 2L R RAESMR SR T > &
ACRRRAESF ELRI TR B R BRI & e - ARG B B B2 TR ATt
HHIFE T o BESIRF AR IRREIHERF BRI - V)RR IR AT AR
A EASAESE T e A & WIRERY TG 1) » BRHLEESE > 4F 2000 SESHEHEMAIR
PR AR B T/ INELRR B T R 9 T 0™ - Smam L e 0t L7

(DEHRIRR LR I 2 IR A 2 MERO AR B BLERF A A A - H RT9E5E

1 |d.at 138-61.

2 Environmental Policy Studies Workshop, Access to Genetic Resources: an Evaluation of
the Development and |mplementation of Recent Regulation and Access Agreements (1999)
at <http://www.biodiv.org/doc/case-studies/abs/cs-abs-agr-rpt.pdf> (last visited: July 26,
2005).

CBD, Proposed programme of work on the implementation of article 8(j) and related
provisions of the convention on biological diversity at national and international levels.
Ad hoc open-ended inter-sessional working group on article 8(j) and related provisions of
the Convention on Biological Diversity. (UNEP/CBD/WG8J/1/3) (2000).
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B REBNESER (Austronesian 5 f Malayo-Polyne-
sian) %0 HALE TR 0 AEIAEDUIYE T2 A o £EPYE 4R DL

 CBD 2004 Draft elements of a plan of action for the retention of traditional knowledge,

innovations and practices of indigenous and local communities embodying traditional
lifestyles. Conference of the Parties to the Conference on Biological Diversity, Seventh
meeting, Kuala Lumpur, 9-20 and 27 February 2004. (UNEP/CBD/COP/7/7)

B EMR (LHMEIERE)  EEEH (LMIZHEXLBXE) B 47
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3 JeEs LM EFHRMEREEE - M4 2 (2004) - at <http://mail.tku.edu.tw/

cfshih/seminar/20040722/20040722.htm> (last visited: July 26, 2005) -

¥ BEREEFFER T T SRERAZMALNAS BHERBLRE - A
<http://mail.tku.edu.tw/cfshih/seminar/20040722/20040722.htm> (last visited: July 26,
2005 -
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(2004 ) ; <http://seed.agron.ntu.edu.tw/publication/TK2004.pdf> (last visited: July 26,
2005).
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% Commission on Intellectual Property Rights 2002 Integrating Intellectual Property Rights

and Development Policy. The Final Report, Chapter 4: Traditiona Knowledge.
Commission on Intellectual Property Rights, at <http://www.iprcommission.org/graphic/
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