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The International Legal Developments on the
Access and Benefit-Sharing of Biological
Genetic Resources

Kuei-Jung Ni, Hung-Chieh Chang, Yen-Chun Leg,
Anna Chang, Tsz-Pel Wu, Chin-Hung Chen

Abstract

The regulation on genetic resources, in particular on the topic of access to
and benefit-sharing, has become a focal point of the international society. Given
the inter-disciplined nature, there seems no single international treaty or
institution may fully govern the issue and then achieve a satisfactory outcome
alone. The article aims to analyze the basic legal implications and devel opments
generated by relevant treaties and organizations on the topic and to reveal the
practices of some nations. The study may serve as a basis for further in-depth
research and a reference for our national legislations. It is primarily found that a
further coordination of relevant international norms is highly desirable and
essential to reach mutual supportiveness. In addition, it needs to have a thorough
examination on whether the current practices of some developing countries are
unreasonably rigid.

Keywords: Genetic Resources, Biopiracy, CBD, ABS, WTO/TRIPS,
WIPO, PGRFA
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1. BHiS

AVrEEE IR EEERGE - B AR RN H S8 - H2
BRESEE ~ B3 BV LIRS » EEASUUEA L HEIE R EE
et o FFSEEEIE S SRS O BB B E - SRR A B
FITHEE & 2k 53 SEERLT S F RE s JB8 DA S R R B E M P B3R > Al [ 38R
il (ZRBEABEER) HEFEMER (L EHZETBZ) KRR
B o,

HRAEYEHEROERE - B R 2RkEGHT (global commons)
24 \JE LA (common heritage of mankind) FYTESRAER” » AILAE
A5 - ANFEIA SIS IR > (AT AR S H A T (R ARS
EREHEAAAERS o O T IV L 7 ) A W A R L A Rl
& HRKE LA HEEE R ER A 2R T b IR
FIF <z 7 2HEHUE RAIFNE - EECE AR A IR SRz el -

1 EEXEEE O - 1102 B A B X A Bl B & e Y RA S R B
JeRkERE > TGEM B R EEY S SRR EER - RESEEINEY S
FRPERIER ~ AR EE IR ER R o PR o AR 0 B
HIAEY)EE (bio-prospecting ) 17 554138 5 1E A A E (H & IR AT B 2 IR
R B F RIS T ST o AR IS E A (misappropriation) & {#

1
See generally GRAHAM DUTFIELD, INTELLECTUAL PROPERTY RIGHTS, TRADE AND

BioDIVERSITY 1 (2000); MITSUO MATSUSHITA ET AL., THE WORLD TRADE ORGANIZATION
413 (2003); CHRISTOPHER JOYCE, EARTHLY GOODS: MEDICINE-HUNTING IN THE
RAINFOREST 108 (1994); Z7a®Bk ~ 4k » (AW S HM B RBEAI T EHRALMEE
ZAH— W RORBERATHNEE) » (EkFlmEk) 31 > R 228
(2003) -

PATRICIAW. BIRNIE & ALAN E. BOYLE, INTERNATIONAL LAW AND THE ENVIRONMENT 141-
44 (2d ed. 2002).

Id.
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FIR A Y)F%E (biopiracy ) TTRsFTERLS B IARE - Al S SHHI R AT AR P
N - IR ERTREEE R  EEE IR DL E st E O Rt B Al
VRS I IR ATRER Y o R R VS AT P DR B R T
BERE -

RUCEEANAPZHG » &5 » 22 HE P E R O A& 2
PRt (forum) FErT FEF2%53 )7 - BB R A V) & VS B H 45 55
= (access and benefit sharing, it ABS) EVLE B HYMIEE > AAEREEEIR
FHARRERS IR IEIE - I — R RESMESRE - 55— J71E - l—FER
FEFFER - b PR B PR A A o FE LB A JE © AR S BB LE b BHIFZER
CRETE R EOEAEE T ABS AHBAERLZ HIRT  MEEI 4 V)26 Ak Bl (d & e
BYE - TR ARSI TEE R TR SRR T )
BPE Lo tHBASE - (HISE AfEEE -

AR AL - B B R AL Ak S (R A B (L B P AR P ol B 28 Je 2 Ik
& o AERERIDLEATS R % a2 ABS BEBEETEL - B2 AR
e BEY) YA (Convention on Biological Diversity, f&f#
CBD) ; ¥ BEZS v Hiitl CBD {r:H FHFRIESAP] F HaiR e
UL 5 Bk (World Trade Organization, f&jfi WTO) HJELE 4R

& B 550 B &) BT 5| 48 2 $ 3% » 488 DUTFIELD, supra note 1, at 65-67 ; 4%
B> (AEHAMIBEMERMTHAMSHRME LAY HRHEAN - UAHES
TRZEBAAMZ;FAKRITF ) 0 (AR EZEARENR) > 17 & 0 18
#° A 6-9(2003) : 223 (REAMBITZEHHEAE B AR — UBUSE
BESHAHLER)  RAILEERXRZRRERATHAE R > B 72-81, 107-10
(2002) ; 4= (RARGEDEGERBEESLINME) » W (20 5
R EEREREFR) BRPi@%ki % - A 16871 (2000) > available at
<http://seed.agron.ntu.edu.tw/I PR/report/tkright01.htm> (last visited May 17, 2005) -
4o Dutfield 5 1 REpE B R BITFER A B 0 Z R KA PP EI2 8 B REPE
EE xRt AES A ZH 2 K - See DUTFIELD, supra note 1, at 65.
A HRBERTREER TR > LS ERRIFAE > at <http://seed.agron.
ntu.edu.tw/agra.htm> (last visited Aug. 31, 2005) -
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H R ERRA FEME E ( Trade-Related Aspects of Intellectual Property Rights, fi&
i3 TRIPS) ; tHFEEHFEREMHAL (World Intellectual Property Organization,
TR WIPO) SEAR IR kit AFRIRRE 5 - Wiisatsn’ s s
THE A B RE R (Food and Agriculture Organization of the United
Nations, f&ifg FAO) -3 My e EAEY MR 54T (The International
Treaty on Plant Genetic Resources for Food and Agriculture, f&ffi PGRFA )
H o ABS SR B HILL » MEHAR LERFEHENZ BE - sl
HR BRI OEE B ERERE 2  FEFRERAS T > RE R AREHE
TFERIE— 2 W5 - R AR g e o BEHE -

2. EWMEHELF(CBD)

21 HE

EYZ R (biodiversity ) s YR ~ YIRERIAIAERERRY R -
A JE X R R - BRI RS AR AR R B 2%« HRTAYTH AL EYRdeat
FE —EEHERE - KA ES T IIEEEEEE - E R E ATE
FEEL T 5 ATREHIBR U4 —r i RS e RS T4k -

BRI LY —HERBIRS BIEY 1992 42 6 H 5
HAEE P EAGEVAE (Rio de Janeiro) F217 Y I & B B 57 B A %8 K

(United Nations Conference on Environment and Development, UNCED ) - &%
% 1 CBD - 17 CBD WY1 HAY » @ EEE T IEI55 0] - K& E =8

T EEME R MR BALEN S L REEY TR SRS Y

g ERE AL (International Convention for the Protection of New Varieties of
Plants, fi# UPOV) > St BRI MA 0B A MBE - BREBRE > AXTFTUE
W o

Klaus Bosselmann, Plants and Politics: The International Legal Regime Concerning
Biotechnology and Biodiversity, 7 CoLo. J. INT'L ENvTL. L. & PoL’y 111, 137-41 (1996).

8
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EEEEE  RE LMY AR SRR 5 AR
B ER A o S A AR AT AR RO R 5 o R 2005 4E 1 B - AFIEHE
H 188 {E#r#IE - LR B2 E T E (Multilateral Environment Agree-
ments) KR —EfGAT - U BIRE bi F 8B I 2 AR R £
AR AR -

CBD FiRFEHNEERANHARE R ZH EREMEF] (sovereign
rights) » SEEHEFRIITEEHEBNSBIBURT @ MAKZBIERTE 7%
2% Fe P R 22 DR T R A Y 5ok VR O s T RE R B A R B ~ PR R AR RER 0 DA
EEEHERIUSHE - L4 > CBD #E— ZORATHI B ELL AP S EIY T
ﬁ ELE MR T E B ZFE R E IR 2 FIR R 20K - g T Ha S

SEEER R R R R IR - (B1ES— T SR SR TR 2
E%Eﬁ%%i EREAING - By ERYSERIRERS - ERER AL v RE R M #HR H
E 2 S AR EA L R - RIMES EB B E AR AT A CBD % -

EETA LB B B Bl g Jee vh B R AT L odi AR R sk B R S5 - 5% CBD
B ABS HRHaRER MBI E BB E T — » R RAYERAIR
i TR APy #EH] (Bonn Guidelines) F1[E] FE i & ( International
Regime) - KKk CBD 22K MY ABS 5&i8 » F7jllie CBD 2 15 {5y
REFE AN AR - 3G AE Ee T 3% FER AR B ME IR PR I -

CBD art. 1. [Objectives] states: “The objectives of this Convention, to be pursued in
accordance with its relevant provisions, are the conservation of biological diversity, the
sustainable use of its components and the fair and equitable sharing of the benefits arising
out of the utilization of genetic resources, including by appropriate access to genetic
resources and by appropriate transfer of relevant technologies, taking into account all
rights over those resources and to technologies, and by appropriate funding”.

AL (ARTREAHSHEMN) » at <http://elsi.issp.sinica.edu.tw/speech/ffseries/
fact_finding/12-28-2002-09.pdf> (last visited Sept. 1, 2005) -

RE%R  ATHx 4 B 11-12-

10

11
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2.2 ABS ZBHE

AR AR E = REEC— - IR T AT EER 75 A
PR EIRATEAR NG ) - BT R S R B

() R > (HFR R ANE SR PRI B Ay — YIHER] - DU U E &
A2
j:,_: o

CBD B EHA H AR R ARG 15 i CEEZEFRIIEE) 4 -
b K5 8 ik (J) BRI A /3 SERIF] I ROFIHE 7 ik T 3R A AR
ET R~ AR REE M EE AR DIRE R E (55 16
&) ~ EaAchn (55 1716) ~ BATAIREGTE (58 181) - AWEdirrIsz
R HFRERs B0 (28 19 R85 1 /0 2 3k) » DARSU BB TR BsHES] (55
20 A1 21 fok ) ZF T THIFIAHRBRERREK -

e E BT ABS HUZE IS (R F 40T -

5515 RS 1 AR RIERE & BIE 2 B AR EIRHEA R EHERER] » IRl AT &5
HU B EE R ERE BB R BT > WAKIRBIZOEE T o (2R
H B FTEEETR AP EIRAIB AR A - A 2 kBRI — R B R
RIS - ER A B IS B EE IR H A EE R i - AEETEEYL
EREIELS AN BRI IRE" - TS a8t CBD Ei (i I i
Ft o AN = B AR5 4 3K (R EfRiE) ~ 38 53 (ki
HIFED) FIZE 730 (AIEAES) ¢ 55 4 FEOSKHUSASHLHER - BRI
I E AR (mutually agreed terms) SGERUARERAIFLEHETT 5 BRIFRLHIATEL
FEDE » 25 5 SRR EE RIS AR R 5 fE &R A A B 2R S 5 A
[A& (prior informed consent, PIC)  ff% s 7 KSR B EE F2 e 2L ]
FERMERIE » FHIE RO ~ TTBEBCR MRS - DU B he (s & R A i
FABI NP 53 S ST A5 2% LA & U A SR DA R Py SE AT LAt 5 T 1) FH LA

12
13

See CBD, art. 1.
ER  ATHE 4> A 12-
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PSRRI 4 -

B ¥ EAHRA L > 1998 AT BI K & ZE VU e sk (COP-4) 77T —
{7 sk AR MR B 52/ (regionally balanced panel of experts) - DI
PR BE & AT B 2 I o S5/ INHB RS 2 e BN
THYEEER o KGR FIRE E R N — YIS B 5 4 E T RE ST o R
[ E i DSB8 5 SR e T el AR Fa I AUAOT RS HE R - H50/N
AL 1999 4 10 HAEEHITRZRINHBEES — X &3 (first meeting of the Panel
of Experts) - ififf 2000 4 5 H HBHFIBINEE HEE# (COP-5) [
EPNE g

R EEHE b MR ESE VI26 A 5RESR 11 BRERIL T
ABS [HE N R B 48 Rra L/FfH (Ad Hoc Open-ended Working Group) >
Frast TAERHAO RS S YRR M /71 > DABERR A i Bd K e 28 /S e

AR B AR R TOFE/HFY 2001 4 10 H 22 HE 26 HAETEEI A
A TSR — R WAL T B S B AN B I SR
SE R AT A4 28R BV HEHI |, (Bonn Guidelines on Access to Genetic
Resources and Fair and Equitable Sharing of the Benefits Arising out of their
Utilization) - ffI S HE ™ « #rfgBIA @Y 2002 4F 4 FAEE T BT
FNEE R FEE T RGEE R BRI A -

14 Report of the Panel of Experts on Access and Benefit-Sharing, UNEP/CBD/COP/5/8 (Nov.

2, 1999), at <http://www.biodiv.org/doc/meetings/cop/cop-05/official/cop-05-08-en.pdf>
(last visited Aug. 31, 2005).

® e CBD Doc., Report of the Ad Hoc Open-Ended Working Group on Access and Benefit-
Sharing, UNEP/CBD/COP/6/6 (Oct. 31, 2001), at <http://www.biodiv.org/doc/meetings/
cop/cop-06/official/cop-06-06-en.pdf> (last visited Aug. 31, 2005).
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2.3 JREZEH|

FLERHIEAE (COP-6) 5 VI/24 A s s T ik e -
A2 ¥ EEWNS © SREBEHE - BUFRHAR AR HE 8 ABS &
HIFENS - SGRETE ABS BRI ER  DUERAHIE  JESHE BT AR
TAHRE e E RS ABS BT ~ 1B ERIE I - 2t ABS HYR2HO1H
TG LUFI

Y P P 75 RS T S RO ~ 3o R (L I B P R A S RO 375
SR RIS RIS ST T RS S SR A M A e B 1 o
ST F) ~ Y P ST B 4% R ) A S A VR 2 4 S B S RS
i DURBEIR S EBSE AR ABS [ ENE B EES" « Hep » ded
SEFIREEHE CBD Frb A iis (e F A R AR RO Mo - BUgrFOfies: -
S RS SR A RIS CRUBATAEIRIRES) » M SR R
FEILH -

TERE ALY SV A BB RSB RTAR T - I 5 el
T FAE AR E I TR - PR L R R - DR
S R B ISR 53 =2 E AR S A8 -

75 PIC WYSEAE I AHTE - MEETHEE BEB A - B 3 AR
A BIMEBRAEIEE - SEEE A B AR A BT A R i
VARERIRY - 1S T B AR T - ERISGHE S ERRS PIC
BRI - RS R BT o] A AT - JIRS - FRIVEREH - HiEs

16 See CBD Doc., Decisions Adopted by the Conference of the Parties to the Convention on

Biological Diversity at Its Sixth Meeting, UNEP/CBD/COP/6/20 (May 27, 2002), at
<http://www.biodiv.org/doc/decisions/ COP-06-dec-en.pdf> (last visited Aug. 31, 2005).
T Mk g4 B 18-
18 Michael | Jeffery Q.C., Bioprospecting: Access to Genetic Resources and Benefit-Sharing
Under the Convention on Biodiversity and the Bonn Guidelines, 6 SING. J. INT'L & ComP.
L. 747, 795-97 (2002).
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5 s " - Sl SRR E RS - MR R AR
MIEE S PSSO ERS S CBD EREERE ™ - Fl2gs =iy
B A SR SRR - BRI R S I R A

TE5 VI24 A SECETSS 6 Birh o SEOBIA ST T R R BT
CBD  H75 [l i (S AT 25 5 S A A B Ak 1 R B 2 1 T 25
B, o 5 7 ByrhiRE R R A S EH R EEREIE I  AGARESE CBD A
BITAE - AUSEARBERIAEE 8 16 () SAHRMEIN TAEB R — s
EHERIFI LT - G340k ARBEE—ES 8 B B4R T ABS RIERIR
B AR T RS » FA 2003 4F 12 A 1 A% 5 HYESEREHIE I BB S
HSEBHRS T ERHEOES — e - U FIE T s e 0 4 L A A B
(COP-7) HEi1RE> -

L ERHIE A (COP-7) JfA 2004 4F 2 F{EE 2 Kuaia Limper
BT > BT B E RIR R R SR AYES VIO A SR EZ IR -

F ot e=pN

[ 3 R Y HAS B A B b 4 S P B BT 7 LR I3
W ERHER] ) PO MR S Y ) B A T B A A B

S 0 ) v U B R B B 2 ZE 1 [ 2 HE % B A

19
20
21
22
23

Id. at 797-99.

Id. at 802.

Id. at 803-04.

Supra note 16.

See CBD Doc., Report of the Ad Hoc Open-Ended Working Group on Access And Benefit-
Sharing on the Work of Its Second Meeting, UNEP/CBD/COP/7/6 (Dec. 10, 2003), at
<http://www.biodiv.org/doc/meetings/cop/cop-07/official/cop-07-06-en.pdf> (last visited
Aug. 31, 2005).

See CBD Doc., Decisions Adopted by the Conference of the Parties to the Convention on
Biological Diversity at Its Seventh Meeting, UNEP/CBD/COP/7/21, at <http://www.biodiv.
org/doc/decisions/COP-07-dec-en.pdf> (last visited Aug. 31, 2005).

24
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I EE R T HE AR ERL -
FR ek 245 T R P BRI E R A RE I HE Bl SR E R S B

Ft 73 5 B LE AR RA 2R e 53 R B S HE R » PRI S R e R

{EE*”;EU?B@(&?;D AE RIS

AR ~ A BBUR ~ TR BT G ik 1 A AR e A R M AR

TR 2‘%75@5@5 PRI B HER S

BB AR ~ S BIBUT ~ [ BRI 5 ik DR At A1 2 A B =5
— R B B TR B HE RIEAE FR AR B 2 IR B R - AFREUS A A
TR FEE 5

AGHE TN E R E T~ EAE A E A HT I S 7
ER e

2.4 RAH ABS BIEIBREIE

FEEMFIBIRE (COP-7) BR 7 FMER S ERIIERITR R - 55—
B A E R AR Y BRI R A R TS B R i 3 S [ B JB%J
(International Regime on Access and Benefit-sharing) -

1£ 2002 4 8 HEEFRFImA TR HBAN T A R R S g
i WERY CBD R (HE I MG EHRs - ERY EE T H - Wi
W TETE R EORAE CBD RSS2 IR S HERT] » e P A 17— T ]
BRI » DAEEFOORIE A TE 43 A1 A & s e A2 B2 - 2002
12 HEBARE A B EB G BRI B TR - Ili{eEE COP 1EiE /7 i
RIS B ™ -

COP ZEsKkFpas TAEAHIA 2003 4F 12 H 1 H%E 5 HEHBIZ TA/FHAE

ﬂﬂ>r

% e CBD Doc., International Regime on Access and Benefit-Sharing: Proposals for an

International Regime on Access and Benefit-Sharing, UNEP/CBD/MY POW/6 (Jan. 7,
2003), at <http://www.biodiv.org/doc/meetings/cop/mypow-01/official/mypow-01-06-en.pdf>
(last visited Aug. 31, 2005).
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Eragth > SR BRI R - P - W - EEERA RS 2
Tt 5 S B ) o E T Bk e h ™

2004 A ERHIB A ESEEE VI D e e TR
AR T B R M RS AR S B IR ) (ETs ~ M~
B EEA SR - R T - SR B AR T DL
— 25 B R ORISR BT R ~ e~ B A s AR 2 —
(B 0 1 - AEREIE 5TE - SRS CBD MRS (S R I
[/ TE e 2N 7S Mo S 1) S e 2 P 2 P2 OB B - FIRIRAE 8 1
() BT - BBTRIEEE -

PesENEZeHE L COP M B2 I B B 3 43 S R RE AR &
SRR TARA - BES 8 1 () ECRAHBIIEE TARSESEIA & 1F - T/ERE
A BRI T ~ SRBORFAELES 17 SRR B e gl ks LR BT T A AR
SHEN T  BEEREAPIRIN ABS ARG » DU B -
BEUJECHEAGT CBD 25 8 16 (j) ECRAHBISEF CBD Ay =1EH L - 5 T
VTR AR A S /B3 (COP-8) AIEMTRIAE S » I ucHh &
MR £ LA T SR AR © T UM (R R A
BRI A A E0E — BIRS IS  ErERO B RS S VB g e R
28

2005 4 2 [ 14 HF] 18 H - B TIEHNRBEIS A EBE =R
BEIATL BRI E ~ BRI RED S R S T - SRR
TR ASE RSB (ERS R4 - JSTEER 2006 4 3 H
FAVHIE O 55 DU Er st P A TR 3R -

\

o>

26
27
28
29

Supra note 23.

Supra note 24.

Id.

See CBD Doc., Report of the Ad Hoc Open-Ended Working Group on Access and Benefit-
Sharing on the Work of Its Third Meeting, UNEP/CBD/WG-ABS/3/7 (Mar. 3, 2005), at
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2.5 FHf

{1t CBD mear BEBRARFZF TAR/INGEL » B30T e i e R Sl FEE S 3
BEFES - W LUEIEEE] CBD HHAE R HA I (I S R 255 = A
MRS BB R - BER I RTBSR » 5 M B 1 e e TS A LS
M PRI BT - OSSR AOIE CBD 49R% MREFI R 3575 - JRENMEE:
B PRI - (HIERES% CBD 7rBfRE S MEMHERN T - B @ S
B R TN E - WHERIRR B S FIE R IR 9 & S R R ]
SRR B AR R B M B - 25 2 BBt T L
HHIF SIS B AR IR AT BRI - SRR I TR A B e CBD Zefrss
BT S LR 2 5 S o P2 P T T (1S B R

3. WYL AMME AR E (TRIPS)

3.1 MREZIZH

AVFIRE . Fak o BT ERGIRA A EARE - EREYEEER
FfiTsE s S0 > Sl H G ES B oR B 2 RaE - U0 HE DU I B e SR
1 - (EE R IR A 2 e P B S AR S S b —Flla  TAEREEHIE »
TE BB AR < 580 ROAH B ST LA R T i (3 B AU A (B A - IR
EFEROAER ] A2 2 A Bt ~ P15 - NILF R
T LRI BRI - DU R G 2 ABS B8 > R
CBD .z HRELREf - i WTO N HE M A HER) TRIPS Higidr > ]
AT ol 58 i BEAH R s ) £ 2250 — -

<http://www.biodiv.org/doc/meetings/abs/abswg-03/officia/abswg-03-07-en.pdf> (last visited
Aug. 31, 2005).
0 Supra note 24.
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32 FHIHE

TRIPS 158 HHZR 3l AR5 1 i B B M A R R Rt
ABS HFHBIRIEE - A e A MRS S AR S5 27.3 16 (b) 2 K
HELE AR ZR S TS R EENY) - R IR R
EMHEINS B ~ YIRS T EEE R T IRE T e AT
DUSEF: « s BB A 2 R T SRR - R e e
AT SFRET G AR A DI A T LUBRAT © ) HHfE 2001 AEHEISECS A 19 B
RS T 24 TRIPS BISEE/EEITH TRIPS 25 27.3 & (b) B2
S —fftata TRIPS f52 8 CBD & BfR M B alah s R amm™ oy
SRIEZI TRIPS S 748 £7 AT (o 25 A W) s BB e 00 S g A -
PRI S & T AR R AT o A ABS Mkl 2 #1755 CBD iy R BHAT

31 TRIPS art. 27.3(b) & x : “[Members may also exclude from patentability:] plants and

animals other than micro-organisms, and essentially biological processes for the
production of plants or animals other than non-biological and microbiological processes.
However, Members shall provide for the protection of plant varieties either by patents or
by an effective sui generis system or by any combination thereof. The provisions of this
subparagraph shall be reviewed four years after the date of entry into force of the WTO
Agreement.” F XEELE A FELEFEALR (5% WTO $.5) 4835 » at <https/mwww.
wtocenter.org.tw/SmartK M S/fileviewer?id=413> (last visited Jan. 10, 2005) -
32 PR X T “We instruct the Council for TRIPS, in pursuing its work programme
including under the review of Article 27.3(b), the review of the implementation of the
TRIPS Agreement under Article 71.1 and the work foreseen pursuant to paragraph 12 of
this Declaration, to examine, inter alia, the relationship between the TRIPS Agreement and
the Convention on Biological Diversity, the protection of traditiona knowledge and
folklore, and other relevant new developments raised by Members pursuant to Article 71.1.
In undertaking this work, the TRIPS Council shall be guided by the objectives and
principles set out in Articles 7 and 8 of the TRIPS Agreement and shall take fully into
account the development dimension.”
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—3 . R NB G B S R e i -

fHehs WTO FibE AT REEE - 75 T TRIPS 6L CBD 2%, Ith—
FEREE E AR - AT B SRS ¢ TRER TRIPS fE 81 CBD 2/
(R —MEam e, TEEEFEN T EFMEE CBD, K TPIC » 3t s
TRIPS {5, o« M T i i v S M B CBD |, BAHT - 5 i
Bt > PRI BN AE
3.2.1 Bi# TRIPS # % #2 CBD X B 4 49 — A& 3 2

SEMA Y EMENE - H R RS EER? H OB AE
g¢ » {£ TRIPS 158 T2 5 S HER — Bl L R B0E s 2 %
FHE S8 2 St - & BRI A FTE S -

SR ~ fREREE - SRR IR B NS B RS K E s
NAEMTZE » T IRIESY TRIPS e LUAsEE teize™ - ;2 » B - H
A EE RIS SEAIR S F U REZE WS H TRIPS E
2 CBD SIS NI » —F A ER RIS R IET - & BETIEE
BB F R LG S e HRERS Y - B FIE ~ JBRE - BN
ERHIEE S E R /E T2 - (H A AR e R Ry 2 A A e s - I
HREE BRI TE R DA B S = B P S S
FEEU TRIPS 153 HHRBEHA BRI R 3.2 B LA & CBD 22 k™ o

% 48 CBD % 84k () %~ % 154 &% 19 2T -

34 See WTO Doc., WTO Secretariat, The Relationship Between the TRIPS Agreement and the
Convention on Biological Diversity: Summary of Issues and Points Made, |P/C/W/368
(Aug. 8, 2002), para. 4.

35
Id. para. 5.

%6 Id. para. 7-8.

37 4. para. 9-10.

38

Id. para. 11-12.
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3.2.2 PIC -~ #:i5 F 8 TRIPS # &

HIHAREE TRIPS ff 5 A% 5% CBD thBiA PIC K35 52,2 #idE - A
FE P 12 (AR PR e B YR EW TRIPS 85 27.3 & (b) &
S5 29 P2 HIE - TR A I EE A R S R S P68 o2 A
SEA)ES e AR a2 ST eSS SR AR A PIC
SR T AT LIRS R A EE™ -

BCHE ~ SEE -~ HARSE BB - SR A A IR AE
SRR B B ] » IR R A A Y B A A
SR o R (R A 3 PO 2 PR R B Y
PSR S (S RR A LB AT B MR B A R
T HH B BRI AR I S54SR I P S S o D 2 i (e
L (B B 35 SRR A 2 s ™ -

3 TRIPS art. 29:

“1. Members shall require that an applicant for a patent shall disclose the invention in a
manner sufficiently clear and complete for the invention to be carried out by a person
skilled in the art and may require the applicant to indicate the best mode for carrying out
the invention known to the inventor at the filing date or, where priority is claimed, at the
priority date of the application.

2.Members may require an applicant for a patent to provide information concerning the
applicant’s corresponding foreign applications and grants.”

Supra note 34, para. 20. See also WTO Doc., submission from India, Brazil, and others,
The Relationship between the TRIPS Agreement and the Convention on Biological
Diversity and the Protection of Traditional Knowledge, 1P/C/W/356 (June 24, 2002), para.
10.

Supra note 34, para. 21.

Id.

Id. para. 22.

40

41
42
43
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3.3 TR

AR TRIPS BEE ThERTE - ARrC RAVE BBIH 2002 4£ 4
FHEES (2005) 4 P4 (DA AE R 35 SR AL
55 ST s A R AR s o B RN ARG - BRI S - RlamEE R
HrEEHAE T PIC » Flm > =8 TRIPS f55E | i&ior Laki - 1M LA h s 52
HREW TRIPS 8 R UL

331 HEAFTEHZR

WRTATL - F B REA T S B EW TRIPS {5  BREF|HE
NJE = ()48 5 P F o2 T S e R B A S 3 o A (LA F
BN, ) (QBWEC A KEEAES PIC (LLUNHE
PIC, ) : (B AFR N RAT RIS = (LUTRE T35
=) o M FIREREN TS R E Y IR
B I I S SR o A L T A B B R R R B TR AR R S T
0 o ECHE L S B A B AR D R R LR BB R R R Y H
TERZ BIRSEIIEY T 2R E S BRIk A -
e HE B ATEOIRHER ~ B P R S S5 I A EC IR ™ e B TE R 5
HIEM -

75 R3S (e S S IE RIS /£ 2004 4F 3 B 2 HEEH T

Supra note 40.

See WTO Doc., submission from India, Brazil, and others, The Relationship Between the
TRIPS Agreement and the Convention on Biological Diversity and the Protection of
Traditional Knowledge, |P/C/W/403 (June 24, 2003), para. 1.

Id. para. 25.

Id. para. 4.

Id. para. 5.

Id. para. 16-20.

45

46
47
48
49
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—{3EEREE L (checklist of issues) ™ HRHRE 2 S LI HE 43 BB AE A = 18
IREFIOEECE S T R AL - W RIS T - B
SE AL BT o R AT » AR S R T
ey B R SR -

B THRESRIE 2B #REPEEZ NS EEIEAEE A S
EAHBIRIE - P HH LT EBN TRIPS WHEMTES A TEMHEE |
BT EZRHE 2 7> « NGRS — SR e TRIPS 135255 29 f6 R it
B B B A B AR B R 2 Y A
ST T (8 3 O Vo AR 2 B B TR 2 S k™ A
B AR R SRR A ™ - MRINRIEE - BB LR ESE
T2 AR, » FERIARUE T HRIRT - MRS ah R i B P
WIESILE™ O THAZEY SRR ERE e SEERE L 20
SRR ] - IR R e A SR a A [ R I T B
HORE EOTIRTEBET TR A S AR » SR E R s
B EIERI A -

B TEEDH PIC ) BB o BRI SR T (i R G 5 7

%0 See WTO Doc., submission from India, Brazil, and others, The Relationship Between the

TRIPS Agreement and the Convention on Biological Diversity (CBD): Checklist of Issues,
IP/IC/W/420 (Mar. 2, 2004).

See WTO Doc., submission from India, Brazil, and others, Elements of the Obligation to
Disclose the Source and Country of Origin of Biological Resources and/or Traditional
Knowledge Used in an Invention, |P/C/W/429/Rev.1 (Sept. 27, 2004), para. 4.

Id. para. 6.

Id. para. 15.

Id. para. 9-10.

Id. para. 12.

Id. para. 13.

51

52

53

55
56
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e - 754 TRIPSIES 7 168155 8 fFT s HRE> 5 FEE BRI A KK
e A ) NG S5 ) ] i /N N =0 R N 1 oy it
1) B Y T B A R RS R — E ™ » 3 > s MR Eh 2 L3R
CUE PIC ik FeRa sAHpa ot » LR BRSO R A ™ - B
SES LB B FERRMETERZIEY - Wk TSR, 2
S - ARENEER RS MEERHOER B &R AR
5 PIC » FEFIMETHES » RN HNIRI ST L g st & Has AE Y
15 PIC FUZBRAHEHINERIEEN » HIsE s DR S e g™

Bt o B TEWIRIES S ) S - SR PRI E AR S
HIS SR AZE » B AR S Z RGNS T CBD K £ Fm E etk
(mutually agreed terms) » LR 2 75 5 R ELR B A0 SR 25T 1 S 19
B B ED o BRI S SRR (P EL BRI - ST
A ) WY P IR - AR B AR e (IREN R sk
B~ FEHH PIC BEBHHFZE S S TE TR 4R ) (SR - i

I

57 See WTO Doc., submission from India, Brazil, and others, The Relationship Between the

TRIPS Agreement and the Convention on Biological Diversity (CBD) and the Protection
of Traditional Knowledge — Elements of the Obligation to Disclose Evidence of Prior
Informed Consent Under the Relevant National Regime, |P/C/W/438 (Dec. 10, 2004), para.
5.

Id. para. 9.

Id. para. 7.

Id. para. 11.

Id. para. 14.

Id. para. 15.

See WTO Doc., submission from India, Brazil, and others, The Relationship Between the

58
59
60
61
62
63

TRIPS Agreement and the Convention on Biological Diversity (CBD) and the Protection
of Traditional Knowledge — Elements of the Obligation to Disclose Evidence of Benefit-
Sharing Under the Relevant National Regime, IP/C/W/442 (Mar. 18, 2005), para. 3.
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TR S O S 2 I — 2, [ RO o 7 BT IE AR 20 A 1 A I R 2 B B
BRI R T ERE G B ARSI - AR S
KAATRERIE KT o BIHOE S TR ERUR - BB MR T EA
I IER S S — BEUAHIE - JRENRARL P22 1% s T T ER] - Hild
R S E L DU R IR R S R R
1%::67 .

BT ETR TRIPS 2 RSN » R FE4RAL T HBH 1R FUEF B A 9
T FR Y EL BT B B 5 A B o R R T R - e
FIE ~ TSR B R i (R 2 BRI 2 s mT AR A
FREN » Bl RIS TH) -
3.3.2 &#=

SNBSS TRIPS @ FiE  BOREA FRERSTE » 22
5 TRIPS f5E 55 27 IR EACHRHE 2 Sr e v 20 4% B e L 7 S S B (e
PR RS E™ s s R B TRIPS 55 29 6. #il - i@
FTL A EfE (self-standing requirement) " o BREHAEHEEE o MHR I 7

Id. para. 5-8.

Id. para. 10.

Id. para. 13.

Id. para. 14.

See WTO Doc., communication from Peru, Article 27.3(b), Relationship Between the
TRIPS Agreement and the CBD and Protection of Traditional Knowledge and Folklore,
IP/IC/W/441 (Mar. 8, 2005).

% sewTO Doc., communication from the European Communities, Review of Article 27.3(b)
of the TRIPS Agreement, and the Relationship Between the TRIPS Agreement and the CBD
and the Protection of Traditional Knowledge and Folklore — “A Concept Paper”,
IP/C/W/383 (2002/10/17), para. 27-28.

Id. para. 50.

65
66
67
68

70
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L B N G IR BRI e R BT ™ > 4R A e B #%HM%%%@I

BfE R o (B ERS T SR EE S R BB B A EGRR
B AR 2 AR B L BRI 3 2 Ak o
3.3.3 w4+

BB R AT SR - TRIPS R CBD [l Al DL 47 R
0 P AR B SCPERE TR « RTINS0 e (e e Vo B B 25
=2 R R JE R l%ﬁﬁMWO%%%E%ﬂA@ﬂ@(%m
Cooperation Treaty, PCT) - {8 PCT 7 £B{5- AT R Hik A /E#E AR s
I B IR B SRR e I — %%@%w@%ﬂ&%ﬁ(%mtmNﬂwm
PLT) - {EM7ZEBINERE T » B2 U1 RER R BB B R B 12
WA o itk BRI B R R A MR R
SN R R 22 TRIPS BEEr » DUlE% TRIPS BHIsF@ Bl WIPO ¢S E
TAE -

334 %£H
KB ARG - TRIPS el CBD A HAYANFE - BRIEEIEA

71
72
73
74
75
76

Id. para. 40-44.

Id. para. 50.

Id. para. 55.

Id. para. 54.

Id. para. 55.

See WTO Doc., communication from Switzerland, Article 27.3(b), Relationship Between
the TRIPS Agreement and the Convention on Biological Diversity, and the Protection of
Traditional Knowledge, |P/C/W/400/Rev.1 (June 18, 2003), at 3.

Id. at 1-2.

Id.

See WTO Doc., communication from Switzerland, Additional Comments by Switzerland
on Its Proposal Submitted to WIPO Regarding the Declaration of Source of Genetic
Resources and Traditional Knowledge in Patent Applications, |P/C/W/423 (June 14, 2004).

77
78
79
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TR E & B SEF H R - AR R E AR N
w8t o AT SR IE H RS ¢ HECOR R SRS (JRET PIC BT
B~ ERFIEESE « DB R BEF - ZEES 0 SRR PIC Y
%’%Lﬁ%%ﬁf%%ﬂﬁﬁﬂmﬁﬁk%ﬁ%¥ﬁﬁ%*!%%xﬁ@
2 BIEESE 1 E A TR R A R B A A I S
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SETLPRI S R E R ERRRED . B0 EA s e - S bk
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BN RS FIREUESE - SR BEIR A e - HEL S e

IS T R SR FEE P e R A 147 > - B L 7 308 B )

80 See WTO Doc., communication from the United States, Article 27.3(b), Relationship
Between the TRIPS Agreement and the CBD, and the Protection of Traditional Knowledge
and Folklore, IP/IC/W/434 (Nov. 26, 2004), para. 3.

81 Id. para. 4.

8 4. para. 5.

8 Id. para. 7.

84 Id. para. 8.

& . para. 10.

8 a. para. 14.

87 Id. para. 15.

8 4. para. 29-31.

8 4. para 10.

% Id. para. 20.

o See WTO Doc., submission from Brazil and India, The Relationship Between the TRIPS
Agreement and the Convention on Biological Diversity (CBD) and the Protection of
Traditional Knowledge: Technical Observations on Issues Raised by the United Sates

o (IP/C/WI434), IPIC/W/443 (Mar. 18, 2005).

Id. para. 4-5.
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R S AR P R 5 S el 2 e T ™ - Btk SR PEEE
TR ZE R R EFE ST T2 8 A ™ B Py e HoE
T > AR TR MR R AR 5

34 EHH

ot TRIPS BHEREHREEEATE - F R EE DA e
R ZEEL TRIPS i 2% - /B M@, ~ T3 PIC, -
CREIRII S ) F B - fhE B L REESRRALHPIRIRE
B SR S R D AL T BISE A R SCEHE G TRIPS #7352 - s
Vg RS E R T B S AR L5 o R R - AN G R
BOSCH - ZEE B BRI L TR EE H A A B2 > SEAHBA R E
WZETMELRER > ERTESRFA N AUE AR U E - o e BRSHEAY  E

93
94
95
96
97
98
99

Id. para. 10.
Id. para. 17.
Id. para. 8.

Id. para. 27-29.
Id. para. 19-20.
Id. para. 21-22.
Id. para. 13.
100 Id. para. 6.
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o P DA SR T SRR 2 08 S R A R R IR AR
PRI AT S e DL BRI A L AR M SR B R 4 SRS R AR B ' - A
1575 11 2 P 8 e VA R i 4 S R SR - T SR R A - PRI
PR RER I > TRIPS 152 (F 5 — (B M R A ME LT - 3L
TR U AT IR S A -

KT - 7B TRIPS BIEREZSHIaT R » NS & BT 2 R
TTE » RIS s AR BRI - b s 2 38 R R 5
STk B E BT B RR R ZE0 - & B ERIE A AN
FETTES » BUTASR & BRI SRR T AE(S T R S M )
5[5 °

4. BRI (WIPO)

Fx TRIPS 24 - 55 — A & B 2 Ay B BRI 8 = W & 1 5 i
WIPO——H [i] % T iy 1 B A= 7 538 (5 0 o IS B R e 2 Bl )

101 #8410 B,#% - R, Valentina Tejera, Tripping over Property Rights: Is It Possible to Reconcile
the Convention on Biological Diversity with Article 27 of the TRIPS Agreement?, 33 NEw
ENG. L. REV. 967, 983-85 (1999) (324 e i i52% TRIPS# & mIE LB B 474 £ B N %
ZHFARGEERFTRRG AR ERA G408 WAV AT §H LoyEgg) o

102 see id. at 987.

108 BN E A4 E LTz BB #46 » R DUTFIELD, supranote 1, at 75-77, 128-29 -
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AR pE B 52 > 1 WIPO JTAE ARSI — 3R A AT R » ARETHE L
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(R R BI85 0 2 AR

(BB IR L T AR AT R R

BRI T » A2 TR R i (Material
Transfer Agreements, MTAS) » 42 A TEHFFEAR AL ITIFZeieRS - 2
TR~ BB TR (T8 A2 MR TR SRR R R - 752058
BB A B BRSO TRY AR 1 LSRR T BRI
(guide contractual practices) » AR (HEH - FRAYRSH
# ~ R B T - AT (HIEE R -

4.3 REAZERIHIR

MAEE —JE ek [ > CBD MEREAA T s T CBD E{H & IS
Flas o ZRIEA R B 48R e T./E#H (The Ad Hoc Open-ended Working
Group on access and benefit-sharing) &5 &R 5% o spEdiisd > T
PERHSIE T (BN EEERVEISAIAITE ~ A S HF A A E AR 2%
Z W) B AR CBD #irgg i K (COP) 3 WIPO fft—{7
Rt - S EA R TP EOR A B R e T R L ST E R & WIPO
BRSBTS EH A

ifi COP f£ 2002 7 4 A 7 HE 19 HIYSE NEE S L > &g 7 LIEHEW
s FREB IR EAERE (8 VI24 58 E ) By—464> » COP &
WIPO :

" HmiEE Oy Bl s o MR SRS SR COP 2w Ak E
& BRI 7 R S SRAE A H R TR AP LA N T &R G 5L
R A RERE A B B TR IR P R S A

104
Supra note 15.

O s R REZHEAES 16 O THIIEIE > BB P A 5 0 A A R
A8 T R0 R B Ao B AL R AL BEAS S ko BB Ao Rk G SR e .
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106 WIPO Doc., Certain Decisions of the Sxth Conference of the Parties to the Convention on
Biological Diversity, WIPO/GRTKF/IC/3/12 (May 24, 2002).

197 56 WiPO Doc., Questionnaire on Various Requirements for Disclosure Relating to
Genetic Resources and Genetic Resources, Traditional Knowledge and Folklore, WIPO/
GRTKF/IC/Q.3 (July 2002).

08 See WIPO Doc., Initial Report on the Technical Sudy on Disclosure Requirements Related
to Genetic Resources and Traditional Knowledge, WIPO/GRTKF/1C/4/11 (Nov. 20, 2002).

199 see WiPO Doc., Draft Technical Sudy on Disclosure Requirements Related to Genetic

Resources and Traditional Knowledge, WIPO/GRTKF/IC/5/10 (May 2, 2003).
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110 See supra note 23, para. 10-12, 81.
114, para. 75-85.
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R ) P R P B R O () T EVE VBRI AR - DRI E — 5okt AT
THESE @ LRI WIPO PSR s B S — 3R - A4 R
IGC &R EH WIPO HASISE TR » £ T &mER™ M
TARBERRAAT e — 5 B T /ErO RIS AR i — 8 » |GC e iE — ki
2005 R =T E WIPO Ky -

TEERGHTEGMEENHE > 1IGC - T —iig™ g
TR RS RIEEE SR A £ FE P8 /781, (Genetic Resources: Draft
Intellectual Property Guidelines for Access and Equitable Benefit-Sharing) - 35
YRR SRR HRR SRR ~ RIS s et - Hacrrpiesl « 53
(S S S i PR T 155 T S I R 5 4 I e S A A A
WS - ROEE BRI ERIEULS & 0 A 2004 4F 11 HIOSEERE
SRR o EEEIR R WIPO SHMES I M R EL B A
SRR S PR K -

12 556 WIPO Doc., Report, WIPO/GRTKF/IC/6/14 (Apr. 14, 2004), para. 142-88.

113
Id. para. 183.

114 e wiPO Doc., Genetic Resources: Draft Intellectual Property Guidelines for Access and
Benefit-Sharing Contracts, WIPO/GRTKF/IC/6/5 (Feb. 3, 2004).
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4.4 AT

HH AR PSR WIPO Rt R R3S B B CBD 1 27 B/ % 5 e )
HITE 2 S AR A - R Helfer BfILAOBZia © CBD FIFIZE TR -
N ~ RIS R R 585 i =0 WTO 2 WIPO it CBD
SN FHEREEIZ T - WIPO EE4BE TRIPS AR R FIRIEIEE - S5
SR R AR R A T R T R - JUE WIPO BRI
EESHMIERT FREBEGE (soft law) - SEMEREIFHIH T - B
5 2 IS BIRS ERER A B A 2 2 D b B A 7 A e A
SEHEZ SRS > 8 CBD B WIPO Fis i IEi = » sEAey B fsse
FATATREMEIE R A -

T 25k AT T b A 1 FE A B2 P i T e e Al 0T — B (Rt AL e
EHHIRE » LT —ETT DRI ZS M - I B A MR N & A e (R B ER
FOMERIEEREAL, - A — SRR TR SRR S - — HTEERI RS
1~ TS AR AT (R0 T B e sl ifi S — R el
BT R AT TOERIBE S 0 H BB BN MR kA
ﬁﬁ °

(AR H PR — PR RS SR YR M E e &
SR 9 SR R R TR 2 I KR4 S R R L
o T BN T R o S A B AR R S
KB ? FEEFT WIPO Sl R & BN AT — 63 - (T — B
A A B AR — i,

115 see Laurence R. Helfer, Regime Shifting: The TRIPS Agreement and New Dynamics of
International Intellectual Property Lawmaking, 29 YALE J. INT'L L. 1, 16 (2004).
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5. WarBIRRREEMMR (FAO)

FAO S HE M 2RI BHLENSS S » #XFAE 2001 4F 11 [ 3 H »
ST PGRFA » A 2004 4E 6 [ 29 FIIFAE5 - DU T IS4 FAO HEm - 15y
HOABRE » AR BRI A S R 2 B SRR S e 2 B R - 1
VeS8 CBD ;& B [a| B pa i o

5.1 FAO iz PGRFA Z#%5¢

511 #E £ @A FAO # % PGRFA

2001 4F 11 H 3 H » FAO .2 & Sl - ilifi T PGRFA ; AMEFIHIEE 40
B A M BB EE 90 KBHIALERC - TR 2004 4 6 H L IE RS -

YRR - AR AR SRR TR - Y 2
T R B — T S 2 TR A B B L\ S5 L 5 2 M ) 4% B AR Y
HIRCES § ST TSRS AR IR AR R T F i A AR R
H o HHRE— T OB B B R — S St A3 (s - B
A AE R B i+ TSR AERER (R 1% (oSS SRR
TR R R T2 B > SRR AT S - SERTE 2 RBEE -
WTO 7K7E TRIPS {35855 27.3 66 (b) ZKrbH I MEEE E B HL A 1)
] R R EERE R IR S AMERISAE AR o 3 M B AR P 11
B TR AR R T BRI A R A RSB 2 - fIA0 © ki
HaHl 4 A% (Civil Society and Farmers' Organization) fi£ 1996 55 HLAE
FEBNFAERRA SRR T SRS B S e S 2 28 e L - (H
BV BB AR B A B R S B HE B B %y BB R B BT »
DIEL R R Ak

O (AR —EEREY  BREEANAERGS) - a <htp/seed
agron.ntu.edu.tw/publication/seed-treaty.htm> (last visited Sept. 5, 2005) -
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(DEE[FE B AV L 23 EH (the Biosafety Protocol ) » {/5{EHIEEA]
WoE B VIR B BLER R Y T RE R HER

(2) [A] 2 A~ ] (B 4 0 B 17 B9 B 9 A 5 ERL (o ) PR il BH ¢ ( Gene Use
Restriction Technologies, GURTs) F 1S SA| S 52 - s BIAE # i BHY
( Terminator Technologies)

(3)iEitE WTO KA - 5 7 RERTTIGEE G AR MR 7R EREE 2R 1%
HIRERF 5

(D EA A B EREAE TRIPS 2L 27.3 ik (b) FRMBIEIT

(5) 757 A B ) BRI FH B AR ) S R R

(6) 5 A vE NEE TR KR B A B T2 - LRI R A 134 %
B
(7)5= 22 TR 55 [ PR A R B (SR A L e 2 RIE ) R S im AR B - (4%
BB AR B R T HORGE R B ZRE - A ¢ B ERE R AR 2 ER (LA T
(Commitment 3 of the WFS Plant of Action) - CBD HHf¥ 3R E
(the Agricultural Biodiversity Decision of CBD ) -~ HdZE 45 R A1y Eil i 2
SEEEF2ERETEITE) (Leipzig Global Plan of Action on Plant Genetic
Resources For Food and Agriculture) ur

FAO ) PGRFA Z HiTHIRIRECL AN Lot » 55 1 HfE CRas (3 & JURH R Y [ P
FlEIRES 7 E - Wi ok H BT B PR AL A B L E AR R B R R RE - FAO & FER
[I3E8) PGRFA > AERLERTHIE 22 DL NI Rl veryiihl ™ > el

117 NGOICSO FORUM-World Food Summit/five years later- Access to Genetic Resources
Paper (version 4), Sustaining Agricultural Biodiversity and the Free Flow of Genetic
Resources for Food and Agricultural, at 1.

118 bGRFA art. 22 Settlement of Disputes:

“22.1 In the event of a dispute between Contracting Parties concerning the interpretation
or application of this Treaty, the parties concerned shall seek solutions by negotiation.

22.2 If the parties concerned cannot reach agreement by negotiation, they may jointly seek
the Good offices of, or request mediation by, a third party.
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RIHEHET - BER R Z A BT B B AL — R & B B B i 7 B A
IS i ] E A

512 ##=rmA FAO #¥% PGRFA

1946 FpA%G - FAO 55— REEH T B iR R Bl L SR Y & R A
A R R R B L SEAE ) A R R AP Y T S HE R BT -

1961 4 » ZR{ TR AV AR -

1967 4 » BTEE — AP B RS E T & (international techni-
cal conference on plant genetic resources) » —4F1% » {EV)4 REER R
BT 5 BEEDAR - BB Y E (S T A St A AR

FAO 7 1973 ~ 1981 ~ 1996 43 HISER M 75— ~ 55 = ~ SEVURAVHEY)
B A BI R R -

1970 FABALAE TR R B SEAEY) B BRI BTSSR A
KER1T (international gene banks) -~ fE¥EF%22 (botanic gardens) Eil
FAO » JE1SHHE KAV -

1980 X » FAO FHZRAMAACE SIS - NETHEEN S R B
ERNEYREEEIRMEEITE) - 1T FAO BB ERLITEIEFE RO -

1995 4= FAO MyZ A gk 7 H LIF#iE - fE 7 Pra R iR
B & R A ARG - RS AR - BhY) - WEE TR EEER

22.3 When ratifying, accepting, approving or acceding to this Treaty, or a any time
thereafter, a Contracting Party may declare in writing to the Depositary that for a dispute
not resolved in accordance with Article 22.1 or Article 22.2 above, it accepts one or both
of the following means of dispute settlement as compulsory:

(a) Arbitration in accordance with the procedure laid down in Part 1 of Annex |l to this
Treaty;

(b) Submission of the dispute to the International Court of Justice.

22.4 If the parties to the dispute have not, in accordance with Article 22.3 above, accepted
the same or any procedure, the dispute shall be submitted to conciliation in accordance
with Part 2 of Annex |1 to this Treaty unless the parties otherwise agree.”
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It BAEZEEIAERE R EEEEEJEZAE (the Commission on
Genetic Resources for Food and Agriculture, CGRFA ) *°» 7% PGRFA IEx:
ARHATHEE TG (governing body ) FiHYEIEHIRIZ A -

FAO ¥foke R bl i S B (FE IR R A7 B AERF BRIV R M - ORIE RS
BRI T B TICEAT » B FAO R ERAEYIERE IRTTEN3E (International
Undertaking on Plant Genetic Resources for Food and Agriculture, [UPGR) %
1 CPGR » DSt ES BB IR RS A » R R 2 A A i A & R AL i
EHEET  (H2 2R RO IR A fREHL A B HE A (codes of
conduct and guidelines) - HIERGEENE FEE IR RIS IR » ML
TR - REHGRH - B IFSIU A TRORE ! 76 FAO AUBSHINTSIAE T
AR R o b B P AT B e S A M R R U R - 4 : CBO Bl
il o] P8 = ZE 22 R S Bl e (the Consultative Group on International Agricul-
tural Research) - JE{HE A K EE HI LA T — (R T S I BRAT R R
5 FAO HUH#EE)HAR - TH/ZAE CBD 2GS THYEE T » IUPGR JRANEL

19 Gregory Rose, International Law of Sustainable Agriculture in the 21% Century: The
International Treaty on Plant Genetic Resources for Food and Agriculture, 15 GEO. INT'L
ENVTL. L. REV. 583, 587-88 (2003).

120 See generally International Undertaking on Plant Genetic Resources for Food and

Agriculture, at <http://www.fao.org/ag/cgrfa/lU.htm> (last visited Aug. 27, 2005).

21 qupra note 119, at 589 table 1: “THE GLOBAL SYSTEM

Information  « Report on State of the World's PGRFA
» World Information and Early Warning System
Global Action « Global Plan of Action
* International Funds and Financing Mechanisms
Agreements e International Undertaking and PGR Treaty
« Code of Conduct for Germplasm Collecting and Transfer
* Genebank Standards and Guidelines
« Code of Conduct on Biotechnology
Cooperation « Crop and Thematic Networks
* Ex Situ Network of Base Collections’

1
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fB1E > HHEL CBD #idw BoRZE R 3 » Sl PR AH S B K B s B Al
FEH—EE R S DU OB (&R ER R - I & < Ak B S g A
TREETHIRECR A E ~ JL5dk ~ ARKEAWE TR PGRFA 7195 > JREN -
PGRFA £ CBD i |UPGR™ i & o

5.1.3 #a#®m%F FAO 3% PGRFA

PGRFA 5 A (17 BiLifE R A5 B b A B B S (R 8 TR T — (H1 258 15
THIILRE » FAO [ 17 5% BRI e A B (S 0 7o S L e 40
ShaaREN R

(FAO)
|

[ Bt R A }

[ IUFI’GR ] [ CPGR ] [ IFPGR ] [ GLOBAL PLAN ]

BT HEEE IR E L - FAO MHARZEME e - 16 —PBatA A
A IUPGR #t#) FAO HNEEEFIILE » F CGRFA FEN7 F ik H A
» HAB T T A (the International Fund for Plant Genetic Resources,
IFPGR) DIS2 it ERE TR LACE » Y 1996 AF1Y58 DY A E (3 Y BB
BHE T & EET 7 2EETE (Globa plan of action for the conservation and
sustainable utilization of plant genetic resources for food and agriculture) - #%
HAL B (ex situ) HEEERRETH) -

52 PGRFAARZ%E - ERHEME

PGRFA J& IUPGR £ CBD Hifft 3 B e B S 1R BRI

122 % B IUPGR #4914 x - available at <ftp://ext-ftp.fao.org/ag/cgrfa/iu/iutextE.pdf> (last
visited Aug. 27, 2005) -
123 DUTFIELD, supra note 1, at 102-04.
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i PGRFA 175 » LMk ATIR AR » PORFA {66342 BB I MES e
S M ISR O B - ZORIUS RIS S
fit UPGR i CBD FFALH B ILME R SIS - 2 # FE— b5
PGRFA {650 e T {ITRARRE - IGAESE BB UL AR 76 -

5.2.1 %% —% : IUPGR™*

1981 4 FAO % 7 IUPGR » ELBS I A B A IR IREE « (Ratuisy
HEREA A o

5211 |UPGR Hy#iE

IUPGR % 2.1 {6 (@) &l Htl © E Syt i 5 1 A
B RLRA R TR « DUERIFLE S R 5= -

5212 |UPGR [ ABS K]

IUPGR 588 15 L B W F 5 1 B ) 5 o 0 VR 1 P B B o
Fi » 1555 5 HUE T BRI E (EE T B S B 2 o

T EIMRAEREAESE 1 o T eIl P AR E » g vk vy
IS 52 0SB Y » AT — (7 5 S Rl 2 B R e T

[

124 Rose, supra note 119, 601-03.

125 IUPGR art. 2.1(a): “plant genetic resources’ means the reproductive or vegetative
propagating material of the following categories of plants:

i. Cultivated varieties (cultivars) in current use and newly developed varieties,

ii. Obsolete cultivars;

iii. Primitive cultivars (land races);

iv. Wild and weed species, near relatives of cultivated varieties; and

v. Special genetic stocks (including elite and current breeders’ lines and mutants).”

126 \UPGR art. 5: “It will be the policy of adhering Governments and institutions having
PGRFA under their control to allow access to samples of such resources, and to permit
their export, where the resources have been requested for the purposes of scientific
research, plant breeding or genetic resource conservation. The samples will be made
available free of charge, on the basis of mutual exchange or on mutually agreed terms.”
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1 » FRAYEFTBORAE Pt S P E R E -

5213 |UPGR HyEEKE

1985 4F + FAO HIMEVIHEGERZ BE e JUg ! T RS - 75
IUPGR 1 » &5 4/89 B i 85 5/89 B P & T EL R B A LU
A7 B R AR S EE, © (OB « BIE - BIRARE B R R
77 B8 PR B L BB = I BRI 5 /F TUPGR ot » [ R R 5
—FENE A R R B L RS F25 B R T HECR L ARSI
FH B 52 2 S HLHY) B RS BRI B ARE § £ CPGR 9%
BN AL T BIFEE < (International Fund) DIRECR 2 RBERTT - ZIRAE
5 3191 YRR N E S SRR T HLIE - DA A s L S ISR -
TR AR R R A o

IUPGR it 25 4 i R HME 1T 5 B ~ (L A IO MER) - B S I M
ANIE] > BEAERA R ME A - RIEE BB EE (the international community )
(AR A B R A B RIS 3E2 3% -

522 K &#y—7% :CBD

CBD f£ 1993 A% » B — 1376 EEGHE B IER E - 7%
CBD » A AWa R R LR TR LS R ~ B F H A
FRCEIS 5 AR 7S B 43 S ey S (S R T 7 A A, St o
5221 CBD HY#i[#E
CBD % 15.3 fierh Al Bl - 18 T BB E il (R
BURS MO S B R ) - TR (R RS

127 See supra note 122, Annex | (especialy para. 3, 4).

128
Id. Annex 11.

129 Id.

130 4. Annex I11.

13 Bi# CBD ®3ftaty N > F4BARAI 2 234 » K#i{E4+% CBD #1 IUPGR -
PGRFA = %8 € & £ B F 25 -
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Y{E CBD Hrpk A #AEEE - AHEY |UPGRR {RFRAERR AR B S E
ERAHIE - Bl PGRFA JRME FE I BH AR R Bl R E R E (#H &R - CBD 1Y
HE R IR -

5222 CBD f{j ABS K|

CBD #fAE RIS E PIC ZJE4 » I IS R R =0T - M
B TUPGR 50 FH L2638 gk 7 =it g 37 2 BR R IR Rt e DA & R S/ 5
REFAIE -

5.2.2.3 CBD f{ R

CBD i A ;e = M - i LAE Ak AE (traditional communities) K
FHEEAEES 8 ik () SXAF THEMURHE + IRIRBIZR L - B ~ RFFIHER
R g e A A 3 T =X B A M 2 B R ORI A (3 AR RR Y
HIFE ~ BETFIBOE et L EZ E R - FHHBESEAIE, - BIETFOIMBUERI B & 72
A 22 B L SR i Rl N AP M 45 SRR P LS5 5% ~ RIS AB0E 1T 15 A
§ o

52.3 #4Hmmehtk4  PGRFA

1993 4F » FAO ZEF&tK IUPGR Hig#liE » #1281 CBD HUBLERFF—
B o B EENE RAEREEA R PR - FERSUE » REHAE 2001 4 11 F 3 H
R EFTHI R E

5231 PGRFA HYy#iHE

FEfRFIE 3 RIS SUER © ABRKISH E R RN R RV R A AT -
B R B R SEAT BRI U R HS REA I > AHEY IUPGR B CBD »
AR -

5232 PGRFA [ ABS Bl

PGRFA 1£ ABS il LIERFAIAVHLE - 7E56 10 BRBUE ABS %22
M+ R 12 fRRUE 238 R M TP R R R SRR (B YR T (AR - 55 13 fEk
RUE %38 A PRI 5 -
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Y ABS #9152 PGRFA ZHEEELES T i KAy 7 > (HEAS BIE T
ERIERSFETRERE > RSB EREHHEA 2 NATPHES
N 5% 7 8L CBD —EumEry 2t » HAHIEEA B RHIZehk -

5233 PGRFA [y R f#

1985 4 - FAO HEMHERE HZT BT E R T R MRS - IAE
1991 FFEHH 2 RAEALFGAE FAO ZERAEY) BN BRI -

AT B B B SR I A M IR o IR R AR B (A
o AEEATMEE NG ENEREAEHE » NS 9.2 RIECHE © T /4
7977 FER T AR R L TR AR B IR B S » SREUE fAREER TR
FIRERT] » P s

(DfRFEELE AR MY R &R RIREAR I

(7522 Bl 53 SR F1) R o A B SR ) o 5 U 7 728 2 1 F1 ik ) R
1

(3) 22 Bl B X — AR AR B R B ZE A VB B R (R A S TR FH A
HIFPRAIHER] -

PEH T BHESE BRSO o MfEREAT Al ABS BEHIFUEY > HER
HUE A BB E  S  RBEE R LA — B8 E0E 2 A 1E
-

5.3 FTA

PGRFA - B HRTEIFE LATfg2 " #7647, (the International Seed
Treaty ) ; A 40 {lE S HLHERZ RS 90 KBALGAR » A 2004 4 6 H 29
H i E AR E BB g 8 E W E =R HAEHE#E (governing body ) K
FRETRME S EERE - I (ERREEEA I EEE RN E S
PEHEERARAL S ~ MEYEEE IR RS i ERIRIR] » DU A& SR - 55
%:’* o

FAO Y& H E ML RS " THE —EE N BE R R L S
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IR | o KT BURFIG AR F R R B I B e R A B T & AR 2
) 1% BDRIE B 2 R T 3 AT AR VR Y A B A ) R S s R A
AFIIFI ST T DAE R RS « ST IARA A 0 | R BRI R R — S R
LRSS, - 7E LB SE T L BN 5 AR R 35 5 1A R BRI T AR
W IR 2R BRI EE T RIAE S M R S e 2 - A PIRAE
A BRI FTRE S T RAE BRI 5 R 5 S I s F ik £ B )
THS k225 -

6. I 3o 17 e S % IR B

[ 1993 4F CBD Wit » S WAL (2T S &5
B ) BIBIAHIE ABS ZAHRIHIEEES - UTFEB AR BN &
W IS 17 0 SRIBAETET ABS o B ARG o AT
BB S R A H i s
6.1 EigHTEE ) ABS FlEEE
6.1.1 i+ 2 (Andean Community )

ZeHBITTERE R 1996 AFHI5E HAG I H 7,2 391 %k (Decision

132 e GRAIN, A Disappointing Compromise, SEEDLING, Dec. 2001, at <http://www.grain.
org/publications/seed-01-12-1-en.cfm> (last visited Sept. 1, 2005) (Seedling is a quarterly
magazine and flagship publication of GRAIN, an international non-governmental
organization which promotes the sustainable management and use of agricultural
biodiversity based on people’s control over genetic resources and local knowledge).

R A BEAF 1969 FARIE R A5 4 (Andean Pact) Frm it 28w Y H 4
&> RAZWwHEE (Andean Group) > #1996 4 3 A Rt % 8 RS &R F &
2 T4 & Aegii 2%, (Protocolo de Trujillo) - 54 Ml 4 T o sbtiit
2, (Andean Community) - E#EARHEBRREYE H U E% > RA KA 4
T HRLECRAS - AEENREE S BHHER - ZRmE TR 1973 Fiv
N B EH R AR 1976 FR Y - BIRREREEHANE  2HAFE (£

133
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391: Common Regime on Access to Genetic Resources) 134, N T —E
S EEE R FZE (Access Procedure) -

RILFE ST > BUSE S R A E 8 R R B AL - FR R S 2R |
I 7 % L% R ] P 7 S 5 T IS 2249 (Access Contract) > 3lff
BEL B RS OB S T R 524 « b — W B 2240 I P 3 8 Bl A 0
EFE AT - R RS - EEERBEAE - BN BIRER T Lo %
9 I BRGNS PR AT DU S R > ISR B R R BRI
AV HERELAT - T S 58 (R (B ER AN TS A B A A
o A - A AR BRI RS B B s R -

391 SRR FHHRANY ABS SR B WIE » s EE o FIHIE S0
it CBD ZHIE » KINITAEYI RIEIZYE (intangible components) - {RFEE
OB S - (BRI B R IS - R SRR - A7
FIRFERVE S o ROV GO &R - KRB AR ~ RE ok
BRI 2 R SR B b TR R Ot —(E U AE T - B ER A A W DAA
JE 1A CBD [T 5 5 IR A M A Rt i 7

MBBE HEMMRETRSE) » at <http://www.moea.gov.tw/~ecobook/season/
satc12.htm> (last visited Aug. 27, 2005) ; R EBA @ (BT EMNEREASZ R
%) » at <http://www.future-china.org.tw/csipf/activity/19991005/mt9910_06.htm> (last
visited Aug. 27, 2005)

134 3% A 0 Andean Community Commission, Decision 391: Common Regime on
Access to Genetic Resources, at <http://www.sice.oas.org/trade/JUNAC/decisiones/
DEC391e.asp> (last visited May 17, 2005) -

O putfield BAREMAMNMEE - FEEFEARIME DR JRFRBERA
ABEIUHAGHE T BAFZORAN > LERAKRRK  BARNEE T RIS
F > k@A R EB A - See DUTFIELD, supra note 1, at 109-10.

13614, at 108-09.

37 1d. at 110.
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6.1.2 3JEMEt2 (African Union)

JE Nk 0 0 AT 2 JE U — #HL A% ( Organization of African Unity,
OAU) ¥@pa 2000 4EfTHEHLZ JEMEHIE: (African Model Legislation for
The Protection of Rights of Local Communities, Farmers, Breeders and Access
for the Regulation of Access to Biological Resources) > Hr1gs =4 BpH
Ml EEER IS - HEEAR ¢

A5 8 {E & it R 3t 5 ik W 1) R0 3 B 5 il 0 2 ) 2 8 B 2 L 5 1T
Ao MifFE PIC R2fp o BIR TEERFEZ SR E m i 7 =UdE - i
TERR ~ Tk R R EE o H AR ARG T T E R R
BIRIIRE] - 5 RS T E RN RRE EE R KT YR ERG AT
=N~ REFEJFERMEE 2 PIC 71 > NMIEHEEE IR S E R a2
WAEERE ~ FREFIAE > N ARGE R BI R RN E R -

BR80T » HRE & LA FEEHE R RATIRTE N - It

8 Rn 2002 4 MHRARELBENBOMBRE - HEKSE - B - EELA

— B HsE -

OAU # 1963 4 5 AR I - REARIREFMBA RS —RELE ; A mBIENE

RELMBHF @A FHREFENEBR ARG ATE 5 RaA E B IFM & B 9%

BEMH-BERE RIENBRB— WA ARER S REREEE - 2N A

4 36 > at <http://www.africa-union.org/home/Welcome.htm> (last visited May 17,

2005) -

MO uast 8 B 0 68 MR  MEKHEL  EEB M RAAKE  RLRMH
B~ HEH s BR#E - HEYDAREEZHE - B R XIHABEAMA - FHEXR
<http://www.grain.org/brl_files/oau-model -law-en.pdf> (last visited May 17, 2005) - # B
JEMM B R ey 3 m 48 0 35 4 B Johnson Ekpere, The African Union Model Law for the
Protection of the Rights of Local Communities, Farmers and Breeders and the Regulation
of Access to Biological Resources, in TRADING IN KNOWLEDGE: DEVELOPMENT
PERSPECTIVES ON TRIPS, TRADE AND SUSTAINABILITY (Christophe Bellman et al. eds,,
2003).

139



RERE AW ERERIBAFEA G > FZBERRERMEY 45

LRI E S IE RO ~ BANEE ~ PRSI~ IRFfE] hoe AP B fR
HMIERIITTAE -

6.1.3 R&EEW (ASEAN)

B R A - R T R R S A T M 5% i I 1
25 o SRR E I P T R TR AR 0 EE TR B AR
R BB TR IEIRE - SR 2000 44, ASEAN Framework Agreement on
Access to Biologica and Genetic Resources %%143 o FHZMEE =1
P HIHERLE

5 REEUR A R R R S R R B BRI B R G - T
ZIBIACHTE » SRINERF B ARG BRI - R BRAHHIEE LS
BEDUE R - B ISR R N BT - T B A . PIC
T o EISEEEFEEREITHT - FESEIR RS B R AT -
PIC 7 f7 S e A U R b i e o 2 ~ 1B e o EF
SIRBIREE S HRET -

HRIFIE S SR B A R M i s R TR A
{551 FH 2 R AR AR A 3 R AR A B R TR T AT A B2 45 S
R - AR (CUHE R R i R e i) W/

V1 e b m B2 R B AR » at <hitp://192.192.200.10/87wang2.html> (last visited

May 17, 2005) -

RB BB 1967 £ 8 A 808 ARBGHBOIEEGR ~ HREE - FEE -

M BB R A~ FER R R A & o A 1984 S~ 1995 & 1997

A See Overview: Association of Southeast Asian Nations, at <http://www.aseansec.

org/64.htm> (last visited May 17, 2005) -

143 The ASEAN Framework Agreement On Access to Biological and Genetic Resources- Draft
Text, Feb. 24, 2000, at <http://www.grain.org/brl_files/asean-access-2000-en.pdf> (last
visited May 17, 2005) -

T TIPS

142
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AEFCITHR TR TBAE A dut S J\ B A B B _E 22 B0« (LA 2> S HIE AN ES T
PRI IR bt IR W (AR R RRCR AR B BT S

6.2. FEIABZHNEEERIGENZAZFEZETER

HHi7E CBD &kl sk 26 {HEIZ HEIRI - CBD HIHE K2 5>
R B EREE S R R S ABS IR - (HIREHIE
R > APTARAE ~ ES  WIELEE - 5 HAE - BTESE - 5 EeE
REHIE YR - A ABS MM E 2B » I IFEE -
JBIN% ~ BPEE -~ BIHRLR « =SS ABS HEE S AN 5 -
QIR ~ BRIAERE « 00  SFITAZRNN - HEEHE - FORE - B - JEEE
e~ Bk - EANERRIEE -
DUFHREHA ABS hilF B (I RIS 2 TR H R S

6.2.1 FEE

FE I RIS o TR 1995 4 5 H 18 HEIES 247 BT
Brwar'™ o BRETHLE RARAIALR, 1996 47 6 H 21 FIHIE L 96-20 BEHI@ (T

S 147
[ GRS

195 e cBD Doc., Analysis of Existing National, Regional and International Legal
Instruments Relating to Access and Benefit-Sharing and Experience Gained in Their
Implementation, Including Identification of Gaps, UNEP/CBD/WG-ABS/3/2 (Nov. 10,
2004), at 12-13.

146 Executive Order No.247: Proscribing Guidelines for the Prospecting of Biological and
Genetic Resources, Their By-products and Derivatives, for Scientific and Commercial
Purposes, and for Other Purposes, at <http://www.grain.org/brl_files/philippines-
bioprospecting-1995-en.pdf> (last visited May 17, 2005).

147 Department Administrative Order N0.96-20: Implementing Rules and Regulations on the
Prospecting of Biological and Genetic Resources, at <http://www.grain.org/brl_files/
philippines-bioprospectingeo247-1996-en.pdf>(last visited May 17, 2005).
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B 247 SEATIE AN Ry R ER R PR S EEERAS]  MEE 15 (EfRaL
HHEHAHERE SRV - FORPRIETEN & i 28 K2 H A - 220718 3
BRI ER | 2l seiigE (Academic Research Agreement) KeisZEbf5el
afe=r (Commercial Research Agreement) - IGHJE ik & < i (ARUE o HAGH
FRABEBITRISHER PIC BB ERT el TERRE s E - mRE
[ ipaE T - FEMBRS LU AR L -

55 96-20 SEERE TR wHIREGET 17 s - WAE D arfifle 4y
Ry B WREERAPBR - HFER - #E - REEN YR

( Bioprospecting within Protected Areas) -~ HHEREYEEI < BB Fy f 28
Al hiEE S
6.2.2 FHRKEw

RESGEZEN  FEANEEER0%E CBD  HEE » SRR
1998 £ 4 H 23 E]‘Li@Ti%%&g[‘_%&m (Ley de Biodiversidad; Biodiversity
Law) » AGR[EF 5 H 6 HIEZA RS 0T RN 7788 Gk, -

B EEE RIS %ﬁ?ﬁ'ﬁﬁf%ﬂi%@ffﬁfﬁ% W] T USSR

EE KR AENER S — ﬂxfﬁ.ah S HGERT A RAR R IR o AR
PRRZE R BRI FAE » AR RZ B85 1 S AR PR & A JH ) T B ik
Nz BT = (Technical Office) HHFHETH] (access permit) - SfKHEHE
HEZ AT REEAMSE - YR 2B R T =  » FRETERUSERIE I
L2 RBE X E R HATE NS Rt itz PIC 4% > FHEEITLAEAEER)

8 & 3k @3 F % > available at <http:/ww.lclark.edulorg/iel plcostari caspanish.htmi>
(last visited May 3, 2005) - A X Fr 4 BB & kB F 3% X&3ER A > at <http://www.
grain.org/brl_files/costarica-biodiversitylaw-1998-en.pdf> (last visited May 3, 2005) -

presidential Decree No. 31-514, 2003. J& ¢ % @3 F > available at <http://www.grain.
org/brl_files/costa-rica-normas-accesos.pdf> (last visited May 3, 2005) o & X Fr 4 B %
BT HEEZ R A 0 at <http://www.grain.org/brl_files/costa-rica-rules-access-
en.pdf> (last visited May 3, 2005) -
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RYGEANRD B Fr bR - A5 2] 38 B < F73F (conces-
sion) &JTRERZ

ERE I ZTT1H - HEF A ERAEE Y BT R i 0% <5
#H (EERRCIEY) - SRR TEE R EZE 10%. 258 (R IEEA
YITRED 1612 ) ST RIS PRI B2 & nt i BORA B & S BT R R
IR Z R E & L% (National System of Conservation Areas) o

6.2.3 B©&

PR & R S TR R4y 4 Acur R Amapa ™05t BN
N7 I FEBE I T R Acur MR G AL USR8 R AR UR L E HE - T
Amapa MR EHEZ LR - SUTKETIRE - R T g ] R
YRR R E T

T PEREBBUTE 1995 4F Ll ACHERER ARSI ™2 » (A -
fA 2001 4F 8 H 23 HIAMEAETHSIE » 2E31 9 25+ 38 16 - BT AACHEH]
RG50S (T R S U W o A JE B 2 VT Ak
R N B SR A T IS & AH BRSO - TS R ~ U L
& EEEEREE Y PIC - B TUEITIREM A - HE BRI ERY -
PHNEI N S R AR AT S - e TR AE

150 Amapa # sLiE T % http://www.Iclark.edu/org/iel p/amapaenglish.html (last visited May
17, 2005) °

151 e Jordan E. Erdos, Current Legislative Efforts in Brazl to Regulate Access to Genetic
Resources, at<http://www.planeta.com/planeta/99/1199brazil.html> (last visited Aug. 9,
2005).

152 4o Marina 2-3% B 7 1995 #4% £ On Access to Brazilian Biodiversity and Instruments of
Control and Access to Genetic Resources ¥ % (Bill No 306/95) ; 47 & #% B 78 7 1998
£ 8 A ¥ SRt &k £ 5 Deputy Jacques Wagner 75 # 1998 442 4 £ £ %€ (Bill No
4579/98) i Auik AT B Bill No 306/95 % i@ i » seeid. »

%3 Brazil - Provisional Measure No. 2.186-16 of August 23, 2001, at< http://www.grain.org/
brl/?docid=850& |awid=1768> (last visited May 17, 2005).
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EEPUBENETT o BB DA st A R I R B E - SE RS
B o WA BUFRA RTINS ZASHE L > ELLA TS T 5

6.24 EE

B AL 5 A WIS R R B R M S I R - 9 R RS
BEMERS 7-8%7" 0 LSRR VMR B LIRS SRR o SRS
T T (0 ) S (8 R A 7 & B ) 46 4352 » R E Biological Diversity
Act 2002 (2003 4= 2 H 5 HAERL) H51 7 5 65 5k » B5ei s AW sMir
%jg_lSG .

H ABS IS EEIEE AR ~ i R EIEE AR ~ i A B E - 35
BIEERE A R EE A RAS R 2 B A % B R RE (National
Biodiversity Authority, NBA) "7 SoEME » A5 (A T TR /20K
SR > BfEE ALY (bio-survey ) Biffif] (bio-utilisation) - NGET
T BT R A SG IR A Rk A~ M R E R
A A S BT 5 B SR s e S i e (R e b 2 1

% \ndia Accounts For 7-8 % Of Earth's Biodiversity, Oct. 20, 2004, at
<http://timesfoundation.indiatimes.com/articleshow/894171.cms> (last visited Sept. 1,
2005).

155 o WIEp 4 4 4 % ARk 18R £ 2 B 42 - 4 Shalini Bhutani & Ashish Kothari, The

Biodiversity Rights of Developing Nations. A Prospective from India, 32 Golden Gate U.L.

Rev. 587, 605-25 (2002).

AmFERALEZEORTRBELHRA  wAMARATAMNRORIER - B3

AW SR RIRH AR E A X AZER M AR ~ 1R T R e RIEB 1 R EP B BUF

# CBD i rX EMBAAF BN FRA G ER > £ Madhav Gadgil, India’s

Biological Diversity Act 2002: An Act for the New Millennium, 28(2) J. Bioscl. 145, 145-

47 (2003), at <http://www.ias.ac.in/jbiosci/mar2003/145.pdf>(last visited Jan. 22, 2005) -

TNBA 9 B 45 & 2 R AR B KA A T AT R HCRIT S TR - A5 AR
BREFHEEMAMFARSZ ABSHRAIEFA -

158 S 4 b R &4 &4 57 % 31 8] (collaborative research projects) -
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BEAEY) SRR AR LL RS RERISL ) - EERR AR R e
S BLIEMEERE S S - ISR - FEAREEA (REER
Kot AR ) RIbRIE RS m A 5 [ s INE ) % VR ( State Biodiver-
sity Board, SBB) ™ » RISEH B EE R B LA - AWHE R
FH - SBB MVEMESTHE » A EHAAR A Z R, » s S E A
TP LUZER - SAoNEiRH it 26 & ik BRI AT A 2 A e B
ZE@r (Biodiversity Management Committees) > NBA k. SBB fFERLEL
RiEMEHER -

FlEF B35 Jy AR ARER A 2004 4F 4 H 15 HR$Ea%EH1E Biologica
Diversity Rules 2004 » fe—#15E ABS HIFEFHRIFLRT » A& R 2 Ak Bl
1 ~ AL ~ B R ARG 2 B S 2 R ~ B R ~
HEEREN L IR R R R © FE S AT R
RIS S N ZRERE ~ APFIRE S S REHE Al B R A S A
Hed - ERMEHI
6.25 &Ik

FEFEFUE M SR LGRS AR 2 2 Bk S BaiE
RETHEH] - BT BB TLE - B T RA S EIEER - S
TR AEENBERIA CBD 1% B o R AT
B2 F3% - FEIERY 2003 A% National Environmental Management: Biodi-
versity Bill (A 2004 &) o L3 10 2 > 106 14 -

HAfE 6 BEHUEAYIHER - BUS R A0S - M E IR B
[ A R R IR o R A MR R SRR T AT

19 SBB Al M SR AS £ 2 KRR R R 0 HA N SUR R B RALBER E A R 3
AR EEERZEFE -

160y se % 4 4 % 7 (indigenous biological resource) @3 1AE 47 Bl 4 446 2 8 M4t iy
REMBE RUAMBRTXBEERLEZY - 2ETHHEAWRBEZHS
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GRS R - ATTARE T ERAZAEN S H B V&R S S
VBRIt o Epp ER R I AHIIRR - H R L A TR PR
EWHBEMAMEBEEN  ESFRELFAE B2 EMERETG RS
( material transfer agreement ) K Fl] 7% 7 = T iE F  ( benefit-sharing
agreement )~ {17 B A e {2k 25 A0 0 RS A AR R HEAE T REAE R - Fl4%
ST RIDIA RIS i A8 50 S i PSR
YIERI (S5 5:4 (Bioprospecting Trust Fund) » FEAEAGETRERALE o KK
RHETE FE AP BIL IR 2 175 » RFDUIET -
6.26 £H

EEMEIE CBD %ZH - HAAWRHLES CBIBEE - Al H BN
FHEER AN - (5% 2SR EEE - E R AR R R
SRR THES R IR 2 ™ e 1916 FEEIZR /N BMH Mk
( The National Park Services Organic Act) HiEE LIRHE S H 2 SREREAR
R - BRI R B AR R - SRR E S
B R G ER  DORER G HE « RS TSI » FER
SEREY) ~ FOE -~ BPAETY) « EEEEY) o HIRIEAEEIR A B D e
WU B R - ERETE KRR S YRR - LM - PR
2 MR R IR BIR A B B R A A R U R L -

R~ SRR BB - ATEY - RFEDE - SEMIRDE AALEDFHBTE
REREGHBADEELRAYE KILE Ry - THHRABRLRAME  -BRAHSEEA
WA R M E BACE s 2 9h R e 5 2 5 R e B PGRFA P ) 2 B 1% IR -

lim gk AR EAR P RTRERARN 18253418 wkENANE
EBEAFREMREDBRER - FEUARBTE AR L #H M AE > see WTO Doc,
communication from the United States, Access to Genetic Resources Regime of the United
Sates National Parks, |P/C/W/393 (Jan. 28, 2003), at 1-2 -

162 35 CFR. § 2.5 (2001), available at <http://www.access.gpo.gov/nara/cfriwaisidx_01/
36¢fr2_01.html> (last visited June 5, 2005).
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BESR B R A FEIREE FHYEETTHIE - IESM R - AR &
DA SR Sz S8 {6 R OR A 7 B SR P 45 o2 Rl 4t 1] 8 7 B 22 /0 B - Y2 % National
Parks Omnibus Management Act of 1998 R iA7G [ 57 2\ [ Fh 2 i FE B i Tt
TR SRR A T SRR 253 A AT 8 & SR AR ™ -

SOMERRF H iR 22 ( The Federal Technology Transfer Act of 1986,
FTTA ) iz 7 & EfF9e 3 17 & ( cooperative research and development
agreement, CRADA ) "kl » FHIBFFR BT B == BLRL A\ RS T I IR TR
= A] DA B s EREE TR S - IRFS - S e A E T - mFA
NBLHREED - AB ~ IRF ~ il HAE T - L TR E R 7 e
)ﬁlGS R

{fchEEE 52/ B Bl National Park Services Management Policies 2001
5 424 RZFUE - BRIFS IR HIEEAESCE SIRER] » RIS EGCRE
HEAPRE DU T i S I e S UE (ERR BRI E - SO E BB N a1
FEF o LR AR EEE U SN Z A CRADA Al
FZHE -

6.3 FF#fT

FHATPE I s 25 BUAf Ry CBD HYEERTE P U > Mi#e ABS I . ZiP
o MEETTEAET Y ~ BT - AN LRSS IR RV B LE T
AR > HEBA— > AREEFEAEARF L - PIC » JefCH e

163 National Parks Omnibus Management Act of 1998, Pub. L. No. 105-391, § 205(d), 112
Stat. 3497 (1998).

164 Benefit-Sharing in the National Parks Environmental Impact Satement, at <http://www.1.
nature.nps.gov/benefitssharing/legal .htm> (last visited May 17, 2005).

165 See 15 U.S.C. § 3710a (2004), available at <http://www4.law.cornell.edu/uscode/html/
uscodel5/usc_sup_01 15 10 63.html> (last visited Sept. 1, 2005).

166 see « Thi ngs to Know” : ...about National Park Service Policy and the Directives System,
at <http://www.nps.gov/policy/DOrders/thingstoknow.html> (last visited May 17, 2005).



RERE AMERERIBAFEA G » FZBERRERMAMY 53

% > DUES s AR I - R 5 S (I -

BESR CBD 55 15 {455 2 IERsae B BES SRS - (R AR
B R S AR TR - R R E PR A H RS A IR
R 5 5 2 A s R A S A R AT o S A S T A EL A R U
et BB EEER LS GRS LR R - — B
#7464 (anticommons) a4 E L HA R
TR (A B R A R 0 - AT T R AE S ELIE S
W S R 2 Y R RIANETBEIE M - OAU %%\ AT (multi-
consent approach) 7455 ARITTATESH K A HIIETY - 255 T B I 3t
HEW - HEFER ST HERE R » LB F R it
A - R R R AR T A S A s LB R I L

YT A2 RE - AN CHBEEERT RGN KA WA E B EAR
BE¥ptmE H_AIRBEREEOER BREBILEELTEETRE S
S0 X T AR BAR F 2 A E 895815 - See Sabrina Safrin, Hyperownership in A
Time of Biotechnology Promises. The International Conflict to Control the Building
Blocks of Life, 98 AM. J. Int’| L. 641, 648-49 (2004).

198 Anticommons 4445 & — 184 R ) B R 0 A i 5 ) ALHEA B A AR Sk AR
& 1E 2 R4 > % Michael A. Heller, The Tragedy of the Anticommons: Property in the
Transition form Marx to Markets, 111 HARv. L. Rev. 621, 622, 625,677 (1998).

Y AR R PHELARBERAR AN I REE SR 0 F A
LAFEHNBAEREE R T B ZFAFERE  # OAU syfisik - LR4F
BRI FTHEEZFRIERE % ASEAN 2 £ > FHRE P HELIBHLEHMN
HRBRFTHRAFRLERE > TAARABRRESL > ALZBRMERAM 4
& # % ) 35 2 5B - See Safrin, supra note 167, at 654-55 -

VO sk it S R R RA S 0 RIS E R BRGRERALEE R Stz
BAEEH BLAAKRMEBAMYITE AEEEFTINALMET > BRTUARE
BRERKBRERLEEZREE  E7HALMIKERAR (genetic heritage) - id. at
658 XWEAZHNBEFERLEICAOFE KA THRANESFT  wEER
Ep L Bp $RER e B 244 B & P 42 (paternalism model ) = 77 X R RER AR
HABEE RS WRBEHARNEHN B A HEFE AL - |d. at 659-60.
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FE o BRI R TS s S -

5 CBD BEARIREUESE M ER S - FASEAERER &
Fhe BEYHE - HEFEITERE - SRBEEFEA L2y E Al
B H R R SR R A fER LM h s & -
RV > ORI M U A DA » ST (5 F 35 I e
H RS - JEREAAT A2 PIC » I3 5053 S AL E T - Saokk s
(VR A5 VR I S e R A B B P TE T _ RS R - [E81
ARES » PAILIF S8 b YB3 S B AR ek e - AT
A S R 2 % - T LRSS - 1 e sk ABS I -
AT B R PR R B R AR AR S 7RELL ABS il E|al FE B R B
R AR S IS TN SR
7. B

SR Pl e T B P A B ST P BB SR R ABS
HIE WG A B BRI © ML IR R B e e
U 7 M 2 TE A B2 L {5 55 R 2 1 A3k (inter-dlisciplined) 6  » 7EEIFS -T2
SR — AR T A5 2 F AT T AR - A EL R EL IR Bl
CBD [ 188 i » CRBHIHE (university) - HfEHIEIEELF
PR BRI FERE S BIRMET  BAh  SEEBLS B R R R PR E
CBD » JNB BTN - WIPO JE R AR B » (Kl
BT TR - LR AR RS NS - TRIPS A LIRS E

1114, at 664-65.

V2 jotp R 2 A4 NBA 2 F bk » 4247 AR A5 A 7 2 S99 2 3848 % R
PR A2 B AR S A AR EMANFRMEAEN T2 A IR
R LA F LR CIETTE YLy S P SR S T3
RHITAABAE S B0 A E BBIFEME TR A EMEL COAU AR E X RER
BB FEZFRWFERRE > AEYHEABKANE L8 EH - |Id. at 666.
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X HLpH S PR AR B < ik - MR 2 IREER 2 WTO &8 AR 1
e - RAREIE FERLHE ABS HaH -

8 % P 0k [P — e L % A MR BB s S U B DL 1 BT =KL
5o FRAER TR b a] DU R A AH AR MRS 0ot IR R R
N — B85 a2 > DR AL B %8 - FOaB RSB e g - [
Hif CBD Ed TRIPS Jz WIPO (ZFfF1 » CAEHEST » el {AR e - (EF52

At RN EE L EEEREE 55 S R NSRS A YR
B R VRS > ROCERF SRR TR SRR S EE RS > CRERH
7] ABS Il > SEEREIZ SEEE R L FHE > 5 EDSEEE R RN
JE o MR AR S - BT E K PIBE R DU R LR A 7P A
VIERED R AV RERTE - XTI ABS il S AN o R YR
Pt > DIEUZSES] CBD (ZFIAITEHIY » UE & R AR A
KA > BMEREE -
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