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PO DB R G, £ TRIPs {5 (Agreement on Trade—
Related Aspects of Intellectual Property Rights f&§ffi TRIPs) 5 45 (&5 5115
5 60 k) P HiE - SISO AR RS RaA - 1] 2003 4 T g
T BoE TRIPs 2 EU0E - FEBERITAY 2004 4 9 F 15 HETE " iR
EHURE Y B L . - RSk TRIPs » NAFTA ~ IREIFEEHES
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AXGEENREHAELZEE G T E HRFAMBAITH R TR RE, (FF
Y3k 931104) T34 "TRIPs W& - BB E G EAM Tk 48 M E0EH %
ZHRCUAERAG | MY RERPEARENEZZEsRR - AHEEZEZER
TTRIPs 2 # % 52 1% ~ NAFTA % 1718 % 238 a2 T & @#4 4, (prima facie) &
BA#IELE 65 4% 2 HAAARE "TBAREXFT, X L& 35, F—®KH>
R ZURGH AR ERFTPRABRNPIGMFE— 2 ZF T
Q) "x @4, (prima facie) 4B A E - 445 © “prima facie evidence” ~ “prima
facie obviousness’ -
(QTRIPs % 52 f&pidt Rz prima facie’ » B4R TX > BRIXRARSL £ BE
#, oy Tadmg, B TEx@EHE AXAK -
“prima facie" R AR T X > THAMEFAXF > Hizks T —Bkkk, (a
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HREUERE iR BERNVERR TR ) DGR R (R
HREZME - AE TRIPs » NAFTA T2 50 dilst i, AERIRLE 5 "=
THIRESR ) FKER 2003 4F T g ) 56 65 R 2 THATEHUE © T HIE o JE
DiEmE L REIREZFE -

QSR "SRRI EBIRIGESE R G 0> 0 I 2003 4F
"R IORZM TRIPs 55 58 il EAHRHALEE - FfY TRIPs 25 58 il
FEGRFIMEARE > FREIARGE TRIPs ZH# - {H TRIPs 8 NAFTA #5508 &
"SRR EEMRIGEEE I, o BRI B EE . FTA I
iR NAFTA BT EE AR - 20 TRIPs 5225 58 ikl NAFTA 25
1718 556 11 35 - $&ETAHBA RS -

M4tz - TRIPs #h 2 -NAFTA- B8 W - Hoiy 8 ~ %
B~ HFHEE -~ LEBEHEE

first sight) 2 % - £ 1980 4% K#1 GATT &3 F#A R > A 4E A “prima facie
evidence” —: % % ; 347 TRIPs % 52 %4 A “prima facie" —323 » £in &8s " &
w45 | o See DANIEL GERVAIS, THE TRIPS AGREEMENT: DRAFTING HISTORY AND
ANALYSIS 221-22 (1998) - R AR Il ¥R A2 "R @, 4 0 KRB Black's
Law Dictionary % 6 pr 2 #58 » 14 R & ATt th Z B4 S Lt T S 32 3 R &
FER2ER > mBikEsRRERETHEF AR EHF -

“prima facie’ 3% 4 "R, o ARNTH "ehiwm bRy HJHAMIEE
PHEMW R AAMXBRRIREAER > 20 28 E (HREZTHEHTEHE
FHSRE HAMZEERERGTANRE) 0 (FER GATT £ 453K
Flotst @ @R EH (FM) ) > BR125 (1994) - ZYBEAREZLXAEA "#¥
B R TRBEE, %L THEBEER, F LR TH IR (H
TRIPs th4os 2 HE iz F) » (LBEMERELLHR) 22 %6 > 7 105
(2000) 34 "2x®@%H, £ 28 LML > (WTO 2%z HMERAR
NiEA) B 412 (2002) -

(3)“primafacieevidence” —37 - 1445 : "R @ EA N A RAERE > £EF LR UAEHR
EFANFRIEPTREOFRT -, SR BAESH (LRIAXKGFE) R
1088 (2003) - “primafacie evidence” —33 » £H AT WTO X H L&V #E R -

(4) % “prima facie obviousness’ —3) » AN AR &AL A S >  Hink s " RAKER
WEAm H4o, o B REBHGIEREZ T R@EHE, £4 0 KB Black's
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M ™ 5 40 (prima facie obviousness) &y £ > A EZ A M EH T TF
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RTUBRDZEAHPHFRBEEEHL - 2R EH 14 InreDillon> & 1-2> at
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B ? ARERELERRTAREARAM? AR ARK L AE F4%
FREE— TR - NI ARRA XA R > RAEGHF B ABMEAR -

Bz > "TR@EW  AZFE FRZLARZIEZE URALABRBRSEHH - R
N EHE2RE BRSERAEEZRE  SALRIENEZEZRA -
(MNELHEEZE 2R  UAREEEZES  FARIARFRRL BED
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REAERMERTHIZHR - ERMARREHLTERRAEHRIIDE - HEFHR
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Border Measures Provisions of Counterfeiting:
A Comparision Sudy of TRIPs, NAFTA and
Taiwan Trademark Law

Jann-Ming Yih
Abstract

This Article tries to compare the regulations of border measures among
TRIPs Agreement, NAFTA and Taiwan Trademark Law. The TRIPs Agreement
distinguishes between infringement, for which civil judicial procedures and
remedies must be available, and counterfeiting and piracy. In the case of
counterfeiting, additional procedures and remedies, including border measure,
must be made available. Special requirements related to border measures are
contained in Section 4 (Article 51-Article 60) of the enforcement part of the
TRIPs Agreement. Parties and must, under Article 51, provide border
enforcement procedures for goods bearing a counterfeit. Taiwan Trademark Law
has been amended in order to enable Taiwan to meet the requirement of TRIPs
Agreement in 2003. NAFTA (North American Free Trade Agreement) is the most
important Free Trade Agreement (FTA), and when Taiwan tries to establish FTA
with U.S., NAFTA may be a model.

This article attempts to examine how the border measures provisions of
counterfeiting might be incorporated into the existing Custom regulations. This
article explains relation of border measures provisions of counterfeiting and
trade policy, and compares border measures provisions of counterfeiting among
TRIPs, NAFTA, and Taiwan Trademark Law. The conclusions of this Article as
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follow:

I. Notice of suspension among TRIPs, NAFTA and Taiwan Trademark Law
is similar but duration of suspension is different. Prima facie evidence is very
important regulation in TRIPs, NAFTA, but Taiwan Trademark Law did not
mention the Prima facie evidence.

II. Customs services may take action on their own action on their own
initiative (ex officio action) under Article 58 based upon prima facie evidence that
an intellectual property right is being infringed, which is not regulated in 2003
Trademark Law of Taiwan. It is worth noticing that ex officio action may become
atrend when establishing FTA with Taiwan.

Keywords: Border Measures, Counterfeiting, TRIPs, NAFTA,
Trademark Law
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1. WIS
1.1 %8

"EE | 1 ( Counterfeiting) £ TRIPs T%’j]ﬁ:jz ( Agreement on Trade—

LFEMIBEHLEESGER "HE A PEXIRT AAEMEEHAERE
FEHUAGHHE (BPn) - 1984 £ LB E @i@e " B B, % 34 4(d)
HRAEBERT "HERE, HERERANL (DERNEIRTENEHNHLA
FEEMFEMBELERANAREREBRE MR REHZH D RRE L T
HERFoEIBTCEM QBEXBEHMELE 1950 5 9 A 2l ammkx THER
ATt e A Mz xgE, (36, USC. 380) # 11046 d v AR T B2
FIXEEELIER  EABROEEMEANEEZIHLRBHE IR T REL £
kR4 E GBI ERB R MAARMER L -  RIBERBRAREE 3445
4385 1 RA)VZRE > AEME RN T A E - RUEHE RF A Db R B
2L AEmETREE (AFENE RESZE - BHE2E - BHEE) i
Fofe B B35 (D) —HLEMBRTHBEL S Q- REAKRBENRET - & F
wERR s sE R (E2RAHEE) » B 15 <http://www.tipo.gov.tw/trademark/
trademark_law/ £ Bl 3 4Z 7% .pdf> (last visited Mar. 3, 2005) (on filewith TLR) -
EFRAGFEEHD TREOGE IRERE R - RRELERR > RO EatE=
HERL —REGHRAHE (AHEBREL)  FREFCANHSELAETH
BHamPUARE TLARBZEORONE - —RAEFXAOREOH T (HHAEHE
A) BB ERANT ST A E > REBRAGEHEHRAELMARLEE
Ao ARZERALBBARBRRAQGE > 2ERBELAANRGTEZF - =&
REAM - pHREMEHENAZ R PROE—HUBA T, £ (sample
cases) Wy B AEHAL C MAKEH E AR ERMOH L BAHEFEARENH L
KBERRAEARS . "HERS FREAGE S A -HEMEML - 2 TR HE
¥ MEMM AXERRBERYE Sk - HEMAEE (WRE) XMAE—H -
b ARG 5 HERAE > BB wA WTO 1% 2003 F %% Ets 2l - A BB M I
Bk Z 313 > see GEORGE W. ABBOTT, JR. & LEE S. SPORN, TRADEMARK COUNTERFEITING
3-49~3-52 (2001). ; ¥ PkeAk > (A2 ERIE) » B 476 (2001) ; EHH L H2
G (XB8e "mE 8 "HE, EHRMEA) 0 B 5859 (19%6) 4 %54 (R
R B EM B ARAT AR EERA ) o (FPMEF) 03 B R 177-79 (2002) -
B B2 B ARG A BEWBHAG - ASURERR -
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Related Aspects of Intellectual Property Rights, including Trade in Counterfeit
Goods, fiffi TRIPs B¢ TRIPs 5 ) Frilst s #ilE - B —E 2R
sl o 1 BAE T HAtEE - 4R 1980 WJHIMERI et > " miniiE L B8
GETIE 180 (B M E TSI R - VRE - B -
ks TEESEEE , (International Chamber of Commerce) 1997 4 T 4%y
EEESSEAA% ,  (Organization for Economic Cooperation and Development,
OECD) 1998 -\ SIREE T » [/'E i HMECAS S RERE 5 & 5%E] 7% -
R P el LV (58 (SRR BERFERR - TREHES

2 TRIPst & B KA » Lupss T esad | (ParisConvention, 1883 %) 48 -

NAFTA A8 4 888 HiHa > GRS EHEL - TRIPS i NAFTA %3 % -
WAHEBRAEETEEMAEMIRIKIGEE - AXARMER TRIPs 24 £ LERY
sz 2R ZREMAAMAARELNY > a5 T HEEZHLEBIZ TR AN E
(18914 ) ~ TRH# : R LA SH 54 &, (Nice Agreement Concerning the
International Classification of Goods and Services, 1957 %) ~ " B2 M £ |
(Trademark Registration Treaty, 1973 ) ~ " B ® A2 R Mm#H 2 , (Madrid
Concerning the International Registration of Marks, 1991 %) ~ " & A2 T B M 5
L EWEHELZ | (The Protocol Relating to the Madrid Agreement Concerning the
International Registration of Marks, #§#% Madrid Protocol ) % - & B TRIPs %42 1% 2k
MERABBE HIHTMB S > 28 HEA - BFEHN(2003 ) (TRIPs #4%
e d g H MBI H—RERAG) > FIRBIGEEH - (2003 F4H4%
EEAEWXE) WA RBREREEARAT 0 LL A0 R 557-590 - 5
AXAME > SR HER - BEKN(2004 F£) (TRIPs 24 ~ NAFTA ~ B
Bikg AWM Tk ) HMEIHMR)  FIBRRBHE X% (2004 F2EF
REEAFNCHXE) > MM BLXBREMLEEARARAH > 11 A > B 423
461 - AR L NS A B E SR MBMST & MEE A ESE— 547 -

Brian J. Kearney, The Trademark Counterfeiting Act of 1984: A Sensible Legisilative
Response to the I11s of Commercial counterfeting, 14 FORDHAM URB. L.J. 119-20 (1987).
BIMEL . (e REETHRE) C (FEMEMAF) 608> B 77 (2003) -
% "4 8 &b, (Counterfeit trademark good) 1445 sk 4& 3F <7 Bp 4 /A 2 H 4k A 2L B AR
ME - REEELERATRyOEZRY -
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HPURL R ~ SRR AR - SRR S 1 B PR L DL R s B e -

DEBERRIZE - MR IR RIS - BRI HEIR
B i

(QAEF LB SRR 2 o & A LA - SEERYE - S T TRIPs i
€ ABE DB BN Z T I AL — R - S5 EE s B B 2
H S TAMEIERE -

Qi Z HIEREIT - HERFENKREEBIG EEBEETUE - 6
mETs - REEERS -

(DIETFERLRIN AL 'E 21751 -

YL B HENRE S EE - HIEENEEE - (1B M red
BB HIEREERISES  MEMEHELGE 5 TTREIZE] T3 - W
AATREZEREHEE RN E 4 MEERR AN S - (TEgREFLEEY
FERE > SETTIRRA A2 1T FE ALY TR - 1T P Y FE R R e R st e
HERIFEA E /R LA BRI AR HE 175 - BAMEE N —EEEINE - &
RHAEBIREM B2 (7B El BRI - S B R e -
S — B R =S PUAE > BN E e R AL TRAL R R M A AR AR
H o

12 HMIRENREER

SRR T2 iR sl (Customs and Border Protection,
CBP) K "R KNigR#%E~ , (Immigration and Customs Enforcement,
ICE) Frimid.s 2003 fE&aHF AR EHE M LMET R REEE
SRR B BT 2002 42 5 2,650 #3570 MR 61 #3ETT -

®HA > FIATE > R TT
AN (GBERMERL ThLHTES) > (BEw) - F 8k 2004 £
54148 -
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HE IS 4 R 4202 4% - EBER 2003 EraH Rt Ak IH S i
OIS TR AR P B ¢ TR BRI AR ~ B ~ ] - BRI - e
2004 EMERE R REK 6 BT RN SRS
Sl o HEE L (EAHE 2003 4F 9 HE L > 1T 39,000 PRIG{GE b » fU5E
BET - 8RS o HOPEERG 238 {4 LR 20 fF AR HINE 5
o BRI TSRS - B AN AS RSRET TRE TR
TRRERIE » {H 5 O (LT 5 URHBSE R R e AR5
R ETFIRSEE A RIS S R P R R B o AR IR
166 45 18 2 35 16 50 B S TR R K RN F T R SR i o BB ETF -

TRIPs B E B SEMERAY  HNSLRE - T EsesiEm,

FwmEtoy B ERRILARIGTE - Xip 2001 FLBSMELSRG EH S8
BRIBBEINLERI > WEFREB LT E—RF = %A (2003) FEF14HE
BHEEMRAEL - RIBATHASLST EH > £HEH 2003 € FEAM T AN B H &
RRWWERFS T PEAME - FH #E- - cAdm 26F - BRED - F4
E-mEX -t K0 KEHLEEAN L2 (3212002 ¢3t5FEHE
ARAT T ARBERASL D PEAME - RE - 5% CAfE 88 PR 3
kB BREE AER) o
TRIPs 4 A border measure —33 » IS X kA F A "THEHE | ~ T
woy o~ TR~ THRME, > THBEERHEE, BRALT
DeAxXEAES "HEHE, 2R EEH > (B5ME TRIPS HiE) %
(B %3 TRIPS & ~WTO 4thft EMEWHED I Y A Y ¥ —)L~) » B 231
(1999) -
QQRMESE SR "TdEie, > PEEEER T ERAENE, -
TEBE ) SAREZEAKRA > 2R BRE > (WTO 403k & # 3R & 145
M) 0 B 162 (2001) ; FUFEME 0 (WTO oz # LR EBNER) > B
411 (2002) ; BRFHE - (haBAMRE S EE) » ($HHmiE) > 58
B 138-41 (2002) : THi~ ERé4r> (% TRIPS thso A M EwfAF) > (L H
B K224R) 22 % 0 681> B 104-05 (2000) - A AmEv#$HEm "i%%
R, —F > 2R IKRE (REEASERERESREFEMENE
F—%k% TRIPs ey & K) - (F&kdxag) »1 8 & 5255
(2003) ; 3k&E > (WTO sk 2 Uk giise) » (FBEER) 58

8
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(border measure or border enforcement, fiifE " EEEHIFEE , ) ~ THER
TR o MIRE TRk BdE TRIPs 2 - BEETE TiERENEER
RS RS ° (DURERE TR A ) - A TRIPS -

B 26 (2002) -

PHRAFHEEBEMT T XBRER " ERHE, —AF > RHAER T HREH
¥ BEXR
"ERHE, —F ARBIHMBEARE HAMEA > 2R BEXRBEKE 55
(FEKR GATT v w AR A& @REH (TM) ) > B 125 (1994)
BEFARLT A (bza o 52T H3RAMT (FPRAHERE) ) - R 16
27 (1995) ; & % (MREEZHBEWIAE HHAMIFEMAERRARKLE
ERmE) 0 (Fwmk GATT ARt m bR At RAHN) - R 388
(1992) ; Fx~ZFF3H ~HBHm > (WTOBRKRE 5%3%) » & 260 (2001) -
PTG, —3 AFEMER MEIHKAMREHEHRA > £/
aEmRyEMAER > (BWiRE) > R 412136 (2003) ; (hiTH%E  #BEAET
HREH > AEERMEHSE ) o (TAIWAN IPR NEWS) - 12 % -1 #°
<http://www.cnfi.org.tw/cnfi/IPR-VOL_12-1.pdf> (last visited Mar. 3, 2005) (on
file with TLR) - MEBEFMMER » (BMEGPITIREL B 2 H BT HH
¥ 8 ) - <http://www.dgoc.gov.tw/ipeg/ipegframe.htm> ( last visited Mar. 3,
2005) (onfilewithTLR) : 7&#F-F -~ k4257 > (B4&%) > B 256 (2004) -

(4)border enforcement £ R B H A EMAZAE > LAAF "EEHIT ) 2 & - See
RAJBHALA, KEVIN KENNEDY, WORLD TRADE LAW: THE GATT-WTO SYSTEM, REGIONAL
ARRANGEMENTS, AND U.S. LAW, 1128 (1998). it £ B A %5 2 8t A 2 3 8 4
R 3hAT » A{E A border enforcement % x4 > see ! TIMOTHY PTRAINER, BORDER
ENFORCEMENT OF INTELLECTUAL PROPERTY (2000).

(5)% TRIPs & NAFTA # A border measure —3] » EF B H k5~ FHZE -
TRIPs - NAFTA REBR ke kE2MBRLERAEAMAR - 5 TRIPS T 354
BlME ) EZOETE R BIREEOZEREE > BRCHEEANIE S - mAE
ZEHBHEIMESTE > RO LEOZEEREERNALLE > HHAER -
EU- BAZAMMIE  ARRARZED -

B)BLBTHME > £ T4 % | (border protection) —z23 > 4# USCBP > at
<http://www.customs.ustreas.gov/> (last visited Mar. 3, 2005). " %35 1% 3% | 3t JE L 47
BIERB R -

BHEAZBpAERYE Hud BEEzad "HE AN EEMEHNE, M
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NAFTA ~ $RE M pkeid, -~ T ySBieEsliis | AR BErE I B
Ll > DURBR IR BB AT HE e R RS DR FR B A AR B B 5 B FTA - 4R
7 NAFTA {8 - BIFF(5E BB, B4 TRIPs - NAFTA #
TE o BB S S A R AN — - VRIS i
TIBEEHIRE  TRV SR o (S B RN R IR HEAE GATT
Il AR 2R Y Bl o HAS « 2B - EC - B-5E -
PR FUETHED SRR - (EE S AN R H T - BB e
FYIE  BEFHEL SR B E T IR A S EE SRR
BERAE - Bt 0 SSEBIRIREAZIL YR - TS ESSER S TR
WG, EC @5, 1986 4Efkis T ANAERESEIR, T 14 GATT 425 - it
HE—3T50 - i TRIPS SBERM TEEEHIET Bl AMIRE - A%
BT

MARE > RE 92 4 5 A 26 B M S EXHARE » BRI R AR F B AR 4 ob
HEERERZIRE > 7 F 60 E 685 AMMME - HF 6BEHE - TATZHMRT
2 FFEl LSl  BARENY RELRERZEM R - RBZELH -
B XHREMEZITFRZIE, > dEERMERIMEIEZ - | &FERRAML
PR REGH  BE T ENELBREREMD LT EIE ) FE - EENE
SR EEIE E R E A 0 <http//www.tipo.gov.tw/service/news/ ShowNewsContent.
asp?wantDate=fal se& otype=1& postnum=4535& from=board> (last visited Mar. 3, 2005)
(on file with TLR) - Z#t 2N ERE 93 £ 9 A 15 a8 BN B HEREFH
09304605620 %t & At B ¥ & Bt B F & 09305504770 %% 4 # A > £ R ¢
<http://www.tipo.gov.tw/trademark/trademark_law/trademark_law.asp> (last visited Mar.
3, 2005) (on filewith TLR) » & 44 " M 0z E MR D S FRMELRA, >
% R, <http://www.tipo.gov.tw/trademark/trademark_law/now/ ;% B & 4u 12 & 75 42 4 4
0B e 9k 483,80 930811.doc> (last visited Mar. 3, 2005) (on file with TLR) o #& &2
% & ot & B » <http://lwww.tipo.gov.tw/service/news/ShowNewsContent.aspAwantDate=
false& otype=1& postnum=5487& from=board> (last visited Mar. 3, 2005) (on file with
TLR).

RE&W > ATE3E 8 (R¥ ' BAMMM L AS) » R 233 (1999) -

Council Regulation 3842/86/EEC, EEC, 1986 O.J.(L 357) 1-4.

10
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(DIEEEFEERECE S TRIPs A 2003 FE/FELE (LUTfEfaE] " i
2 B 2003 £E TRk ) o AR TG SSE RIS G RTES TRIPs
IR ARER ?

(25 2003 4 T pfRk ) Ao DIgBRESIRE ) @ AFFG TRIPs
ZEOR 7 I AL B

(A " pfFs T iEBAASIRE ) B NAFTA FHBRMIEL LLIKE > DU
TER B BEEG#H B BB S E - 8 " hdh ) BsEHiEiksc2
:% °
2. MERINZHiaa B 1 5% BE % W 45 e o RIBR

B

TRIPs HRHAEE S M BRI TR R BEHLUATE - REBEFES

JE o MR SR A R A P S B AR R BT > FLSRT T B

B e AR T BLE B I A B B R L A AR R
o A TERLS BB TR T (Suspension of Release by Customs

12 “Where a Member has dismantled substantially all controls over movement of goods

across its border with another Member with which it forms part of a customs union, it
shall not be required to apply the provisions of this Section at that border.” WTO, Uruguay:
TRIPS Part 111 —Enforcement of Intellectual Property Rights FN12, <http://www.wto.org/
english/docs _e/legal_e/27-trips_05_e.htm#Footnotel2> (last visited Mar. 3, 2005) (on file
with TLR) - 5 — @ BB 53— BB R —HMMRRA AR E - L ERENBRRER
ML AR EREENT  HASREFARAAGAE - EEXRAKRE 5 5
(=& 55 E H3H T (FHRHERA) ) » R 16-27 (1995) -
“Suspension of Release” —3) » £ TRIPs "3 % #3436 | #86E » B M5Bk A 32
B TR EHAT ) ~ THRBAT, ~ THBHAT, 0 ARALT
OFBERESLEFA " PEBRIT, A% -

WAL BAT ) S ARESEEARA 0 2R BRE > ATHE 80 B 163 ALK

&~ AT4B3E 8 IRFEA - TH ~ ER4& > A3 8 ARMIMBHER "%

13
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Authorities) | (%5 51 &) DLk " HE5 (Application) | (25 52 &)

r{%”ééj%ﬁ““zj{f—“{% ( Security or Equivalent Assurance) | (25 5315%) -~
CETRR A TIEA] (Notice of Suspension) (25 54 k) ~ TEFARHATHIHI
Fi (Duration of Suspension) | (5 5516 ) BASHIRIIRARE " BEL R E
Y A< B5E (Indemnification of the Importer and of the owner of the
goods) ; (2556 f) - 534% » HINVEEMAEMMENA > &7 T iR K
;4% (Right of Information and Inspection) | (2557 f6%) - SiERTTECE
SRR A 0 RE) K2 1T (Ex officio Action) | (% 58
foe) ETEEMERNRE W EYVIRIURZI - 855 - PIRIEmEEE
i T (Remedy) | FEfiE (55 59 k) (EHELEDEBIIMER T AL
PR Bt e ko o W N HE A BREE T M E #E LT ( De minimis
Imports) | HIFAAEEMRZYIs TR (55 60 i) - i Bl /F—53
M7 > 37T TRIPs HEA TBE G, - AR - (DSBS THUREE 2L
K 5 (RS THY G - Q)RS EANE ZIER (A ERRTITHY
WA O)VERRBATHIEARR 5 (O)EE I EYIATE ARHEERE  (Dinks
RER]SGEA 5 (&T%ZELD o fhEE Faft EC T AR FEEHFE R -
BRI T dh L B I T AR B SO - 1 TRIPs AARA T {74

R ) —%F 0 2R RIEE > ATIBHE8 -

QHBAFIMEFTBER "HARMAT, —AB S BMER T YEBAT ) BER -
"WARBAT ) —F 0 ARBFMBEARE HAMKA > 2R (FER GATT A&t
bkt eeREN (T) ) > A48 85 A 125 (1994) @I A%
BHk o Ai4d3E 120 B 16-27 (1995) ; @& RBAKE 55 (FEMME==
kg Bt A ERIRE) 0 B 15 (1996) o TH&ERIT, —F 0 AR HEM
ER -~ MEFMEAMMRAREHRA > ZEEREETRKA "HgHmiT, —F
SR (EA CWMBHEEEKANESELFBBE S ) > (TAIWAN IPR
NEWS) - 12 % > 9 #7 - <http://www.cnfi.org.tw/cnfi/IPR-VOL_12-9.pdf> (last
visited Mar. 3, 2005) (on file with TLR) -

(3) % “Suspension” —33 » BA TAEAI&E | ~ TERHE&LE )~ TEA&KLE, F2iR
£ 4R Bk (UBILEALEHE) > B 1320 (2003) -
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MR AFREF 2 R A AR TR > A8y AT E A - ERARRY RRATHEE

BRI OB REAIN RSB H 0 A1412 K 1620

NAFTA Article 1718(1): “Each Party shall, in conformity with this Article, adopt
procedures to enable a right holder, who has valid grounds for suspecting that the
importation of counterfeit trademark goods or pirated copyright goods may take place, to
lodge an application in writing with its competent authorities, whether administrative or
judicial, for the suspension by the customs administration of the release of such goodsinto
free circulation. No Party shall be obligated to apply such procedures to goodsin transit. A
Party may permit such an application to be made in respect of goods that involve other
infringements of intellectual property rights, provided that the requirements of this Article
are met. A Party may also provide for corresponding procedures concerning the
suspension by the customs administration of the release of infringing goods destined for
exportation from its territory.”, <http://www.tcc.mac.doc.gov/cgi-bin/doit.cgi?204:66:
7cdcabh881def c5fb6b1b730f4865ffb51e098a5ece8913bc36e274c9e6e5f09:61 - Al716>
(last visited Mar. 3, 2005) (on file with TLR).
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VA IERR R - BT ER EHE T SRR P8k » DR B R Ti 5
2% - NAFTA %5 1718 {655 1 TEth I scHIE - IR T ifis , 45 65 1645 1
TEH G PR A B0 1L 15 2 L R ) o S A B - S e
SRR 2 i o 55 TR | 55 2 165 1 TERLE
" A A N PR S A B e S RN 2 i FELUE T I R
BRI AR B - | o bl AW DEREERET , 2
TRIPs - NAFTA ~ KB | s DU T igRAAHIIRE | BHBHSCHE -

Y OTRIPs tht % 51 4KiEfE 14 @ENREEKE S B AR 120 F 1627 - TRIPs

Article 51 FN14: “For the purposes of this Agreement: () counterfeit trademark goods”
shall mean any goods, including packaging, bearing without authorization a trademark
which is identical to the trademark validly registered in respect of such goods, or which
cannot be distinguished in its essential aspects from such a trademark, and which thereby
infringes the rights of the owner of the trademark in question under the law of the country
of importation; (b) pirated copyright goods” shall mean any goods which are copies made
without the consent of the right holder or person duly authorized by the right holder in the
country of production and which are made directly or indirectly from an article where the
making of that copy would have constituted an infringement of a copyright or a related
right under the law of the country of importation.”, <http://www.wto.org/english/docs_e/
legal_e/27-trips_05_e.htm> (last visited Mar. 3, 2005) (on file with TLR).

18 slitfe > #4832 8> F 411 (2002)
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20 wprima facie’ B AR T X THABEALEF  LahAhs T —B8L (a firs
sight) = % o See BRYANA. GARNER, BLACK’ s LAwW DICTIONARY 1209 (1999).

21 Supra note 16, NAFTA Article 1718(2): “Each Party shall require any applicant who
initiates procedures under paragraph 1 to provide adequate evidence: (a) to satisfy that
Party’s competent authorities that, under the domestic laws of the country of importation,
there is prima facie an infringement of its intellectual property right.”

22 |d., NAFTA Article 1718(2): “(b) to supply a sufficiently detailed description of the goods

” to make them readily recognizable by the customs administration.”

EERMREEECERMNBLPFALLE AT PFH > RRAAEEL AT B
WBATES IR - ZARTREEAL EAT AL > LR LBk HA &
B AFLEBREE—RLERFRAFES > MEELENERBEE - JLFEE > AT
#3x 8> B 412 - xmEE 22 Hh (prima facie evidence of the validity of the
registration) {E HARMABFHEREZHE LM AFEA TR EHRARZEE -
A igEMERL S o G REAK » ATHHE 1> R 489
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24
25

RBWH  (BEM3 TRIPSWE) > Ar48:x 8> A 238 -

JAYASHREE WATAL, INTELLECTUAL PROPERTY RIGHTS IN THE WTO AND DEVELOPING
COUNTRIES 357 (1997).
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26
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Supra note 16, NAFTA Article 1718(3): “Each Party shall provide that its competent
authorities shall have the authority to require an applicant under paragraph 1 to provide a
security or equivalent assurance sufficient to protect the defendant and the competent
authorities and to prevent abuse. Such security or equivalent assurance shall not
unreasonably deter recourse to these procedures.”

KB "EMEmE B 3HART TEPHERTRRERRMEL L BREWR
ARG R R E D R R RER L 0 RYBEF BRI FELREETZ
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Supra note 16, NAFTA Article 1718(4): “Each Party shall provide that, where pursuant to
an application under procedures adopted pursuant to this Article, its customs
administration suspends the release of goods involving industrial designs, patents,
integrated circuits or trade secrets into free circulation on the basis of a decision other than
by ajudicia or other independent authority, and the period provided for in paragraphs 6

31
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through 8 has expired without the granting of provisional relief by the duly empowered
authority, and provided that all other conditions for importation have been complied with,
the owner, importer or consignee of such goods shall be entitled to their release on the
posting of a security in an amount sufficient to protect the right holder against any
infringement. Payment of such security shall not prejudice any other remedy available to
the right holder, it being understood that the security shall be released if the right holder
failsto pursueitsright of action within a reasonable period of time.”

¥ ORE THMElME, B 6 AT B ARREL R BUE BGHA
WEARMBENHRAHFTFH  EREF=GEEBE B REL BT ZHE
o ) ATTRAESR 0 ARE SRR TP o

% Supra note 17, TRIPs article 54: “The importer and the applicant shall be promptly
notified of the suspension of the release of goods according to Article 51.”

® wmMARY S A - AHE12 R 1628

87 Supra note 16, NAFTA Article 1718(5): “Each Party shall provide that its customs
administration shall promptly notify the importer and the applicant when the customs

" administration suspends the release of goods pursuant to paragraph.”

Id.,, NAFTA Article 1718(10): “Without prejudice to the protection of confidential
information, each Party shall provide that its competent authorities shall have the authority
to give the right holder sufficient opportunity to have any goods detained by the customs
administration inspected in order to substantiate the right holder’s claims. Each Party shall
also provide that its competent authorities have the authority to give the importer an
equivalent opportunity to have any such goods inspected. Where the competent authorities
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have made a positive determination on the merits of a case, a Party may provide the
competent authorities the authority to inform the right holder of the names and addresses
of the consignor, the importer and the consignee, and of the quantity of the goods in
guestion.”

Supra note 17, TRIPs Article 41(1): “Members shall ensure that enforcement procedures
as specified in this Part are available under their law so as to permit effective action
against any act of infringement of intellectual property rights covered by this Agreement,
including expeditious remedies to prevent infringements and remedies which constitute a
deterrent to further infringements. These procedures shall be applied in such a manner as
to avoid the creation of barriers to legitimate trade and to provide for safeguards against
their abuse” & B EFEAR AR AT X HATR AN LB NKE R AR » R AW
A REZAZERBMAEMITE > HAITAHRZATY > 035 R LB 56 APy L AT
BHERHE-FZRETHEARHZRERIE -  TEABFHTRBLHEZE H
RS TRRBEEEEUAS LELER @FNBEARE H A > Aridx 120 7 16
22 -

Id., TRIPs Article 41(2): “Procedures concerning the enforcement of intellectual property
rights shall be fair and equitable. They shall not be unnecessarily complicated or costly, or
entail unreasonable time-limits or unwarranted delays.” # B% £t M X HITREF R
AFREE -HBAFAREFOLHRANKEE R TURGELIRFRIEZTHE
o SRR E S B A48 12> B 16-23 -

Id., TRIPs Article 41(5): “It is understood that this Part does not create any obligation to
put in place a judicial system for the enforcement of intellectual property rights distinct
from that for the enforcement of law in general, nor does it affect the capacity of Members
to enforce their law in general. Nothing in this Part creates any obligation with respect to
the distribution of resources as between enforcement of intellectual property rights and the
enforcement of law in general.” @ 8¢ » ABAT R T ZHIAT » LR BHRER G AR
ERAZAEBATASKZI  ATEL-—EHANBELEMAEHRZIPITRF S TARE
TREHTE - MBENEEZEN - ABHEAM T > ERBRBATE BHEH AR
TEMBNEZANRBRSBRZEH - @FFRAKRE 55 > ATdHxE 120 B 16
23 -
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4
43

DANIEL GERVAIS, supra note 20.

Supra note 17, TRIPs Article 55: “If, within a period not exceeding 10 working days after
the applicant has been served notice of the suspension, the customs authorities have not
been informed that proceedings leading to a decision on the merits of the case have been
initiated by a party other than the defendant, or that the duly empowered authority has
taken provisional measures prolonging the suspension of the release of the goods, the
goods shall be released, provided that all other conditions for importation or exportation
have been complied with; in appropriate cases, this time-limit may be extended by another
10 working days. If proceedings leading to a decision on the merits of the case have been
initiated, a review, including a right to be heard, shall take place upon request of the
defendant with a view to deciding, within a reasonable period, whether these measures
shall be modified, revoked or confirmed. Notwithstanding the above, where the
suspension of the release of goods is carried out or continued in accordance with a
provisional judicial measure, the provisions of paragraph 6 of Article50 shall apply.”
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NAFTA % 1718 164 6 JERTEMSLES © T B2 i3 B TR E
% 10 TAEH A » I B AR AT PIERE 10 T/EH - , 4 1718
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M O RPE TRIPS % 50 45 % 4 BRARZART » RE LARE 2 AF G2 Y5l

W0 o AW RAF R G R E X ) A MM ARG EEEAFEATHELZAE
HRAFFFRE RN RITEE > BRBEEZFRD P B RIF LS - w3
R LA H B R Z AR > Bl R 20 B T4F B & 31 MEJE B X NBRA > {2
BREEHE BEFBEYE H A A4 12 B 16-26 - Id.,, TRIPs Article 50:
“Without prejudice to paragraph 4, provisiona measures taken on the basis of
paragraphs 1 and 2 shall, upon request by the defendant, be revoked or otherwise cease to
have effect, if proceedings leading to a decision on the merits of the case are not initiated
within a reasonable period, to be determined by the judicia authority ordering the
measures where a Member’s law so permits or, in the absence of such a determination, not
to exceed 20 working days or 31 calendar days, whichever isthe longer.”

Supra note 16, NAFTA Article 1718(6): “Each Party shall provide that its customs
administration shall release goods from suspension if within a period not exceeding 10
working days after the applicant under paragraph 1 has been served notice of the
suspension the customs administration has not been informed that...”

Id., NAFTA Article 1718(6): “provided that al other conditions for importation or
exportation have been met. Each Party shall provide that, in appropriate cases, the customs
administration may extend the suspension by another 10 working days.”

d., NAFTA Article 1718(7): “Each Party shall provide that if proceedings leading to a
decision on the merits of the case have been initiated, a review, including a right to be
heard, shall take place on request of the defendant with a view to deciding, within a
reasonable period, whether these measures shall be modified, revoked or confirmed.”
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Supra note 16, TRIPs Article 56: “Relevant authorities shall have the authority to order

the applicant to pay the importer, the consignee and the owner of the goods appropriate

compensation for any injury caused to them through the wrongful detention of goods or
through the detention of goods released pursuant to Article 55.” T detention | 4t st & %132

HER BRAZZTWMEANRIE QAR EL H4R EEFBARE LA ATH
3 12> B 1629 - 2 R &I E E o & B o <http://lwww.tipo.gov.tw/trademark/
trademark_law/trademark_law_6_1 3.asp> (last visited Mar. 7, 2005) (on file with
TLR) -
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Supra note 16, NAFAT Article 1718(9): “Each Party shall provide that its competent
authorities shall have the authority to order the applicant under paragraph 1 to pay the
importer, the consignee and the owner of the goods appropriate compensation for any
injury caused to them through the wrongful detention of goods or through the detention of
goods released pursuant to paragraph 6.”

Id., NAFAT Article 1718(10): “Without prejudice to the protection of confidential
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information, Members shall provide the competent authorities the authority to give the
right holder sufficient opportunity to have any goods detained by the customs authorities
inspected in order to substantiate the right holder’s claims. The competent authorities shall
also have authority to give the importer an equivalent opportunity to have any such goods
inspected. Where a positive determination has been made on the merits of a case,
Members may provide the competent authorities the authority to inform the right holder of
the names and addresses of the consignor, the importer and the consignee and of the
quantity of the goods in question.”

¥ wESEEE TSR B 12, K 1620 BN 57 AR AERRE R
EAREZSEOE "THE  RAGHSZIHE METRE_FEFET UBE
HepEHm R EFH - 28BS (MW taeRE Has Pesmii
H—H BRI bREBEXH THE HAMYIRERNER, ¥8) > B
154 (1994) -

Zz Supra note 57, NAFTA Article 1718(10).

Supra note 17, TRIPs Article 60: “Members may exclude from the application of the
above provisions small quantities of goods of a non-commercial nature contained in
travellers’ personal luggage or sent in small consignments.”
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el Supra note 16, NAFTA Article 1718(13): “A Party may exclude from the application of

paragraphs 1 through 12 small quantities of goods of a non-commercial nature contained

in travellers' personal luggage or sent in small consignments that are not repetitive.”
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3 Supra note 61, NAFTA Article 1718(13): “A Party may exclude from the application of
paragraphs 1 through 12 small quantities of goods of a non-commercial nature contained
in travellers' personal luggage or sent in small consignments that are not repetitive.”

Supra note 17, TRIPs Article 58: “Where Members require competent authorities to act
upon their own initiative and to suspend the release of goods in respect of which they have
acquired prima facie evidence that an intellectual property right is being infringed...”
Supra note 16, NAFTA Article 1718(11): “Where a Party requires its competent
authorities to act on their own initiative and to suspend the release of goods in respect of
which they have acquired prima facie evidence that an intellectual property right is being
infringed: (a) the competent authorities may at any time seek from the right holder any
information that may assist them to exercise these powers; (b) the importer and the right
holder shall be promptly notified of the suspension by the Party’s competent authorities,
and where the importer lodges an appeal against the suspension with competent authorities,
the suspension shall be subject to the conditions, with such modifications as may be
necessary, set out in paragraphs 6 through 8; and (c) the Party shall only exempt both

65
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public authorities and officials from liability to appropriate remedia measures where
actions are taken or intended in good faith.”

® wkwERET SR B2 F 1629

67 Supra note 17, TRIPs Article 58(a): “the competent authorities may at any time seek from
the right holder any information that may assist them to exercise these powers.”

© wEwmEERSE B2 § 1629

69 Supra note 17, TRIPs Article 58(b): “the importer and the right holder shall be promptly
notified of the suspension. Where the importer has lodged an appea against the
suspension with the competent authorities, the suspension shall be subject to the
conditions, mutatis mutandis, set out at Article 55.”

© mmwmEEE e ABE12 B 1629

n Supra note 17, TRIPs Article 58(c): “Members shall only exempt both public authorities
and officials from liability to appropriate remedial measures where actions are taken or

. intended in good faith.”
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& Singapore-United States Free Trade Agreement: “Each party shall provide that the

competent authorities may initiate border measures ex officio, without the need for a
formal complaint from a private party or right holder. Such measures shall apply to
shipments of pirated and counterfeit goods imported into or exported out of their
territories, including shipments consigned to a local party. For transhipped goods that are
not consigned to a local party, each Party shall, upon request, endeavor to examine such
goods. For products transhipped through one Party destined to the territory of another
Party, the former Party shall cooperate to provide all available information to the latter
Party to enable effective enforcement of shipments of counterfeit or pirated goods. Each
Party shall ensure that it has authority to undertake such cooperation in response to a
request by the other Party on counterfeit or pirated goods en route to that other Party.”
Singapore-United States Free Trade Agreement, May 6, 2003, art. 16.9, <http://www.
tcc.mac.doc.gov/pdf/singaporeFTA/text_final.pdf>, (last visited Mar. 7, 2005) (on file
with TLR).
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“ Australia-United States Free Trade Agreement: “Each Party shall provide that its customs

authorities may initiate border measures ex officio with respect to imported merchandise
suspected of infringing being counterfeit trademark or pirated copyright goods, without
the need for a specific formal complaint.” Australia-United States Free Trade Agreement,
May 6, 2004, art. 17.11, <http://www.tcc.mac.doc.gov/pdf/australiaFTA/ausfta text_
junell rect.pdf>, (last visited Mar. 7, 2005) (on file with TLR).

Supra note 16, NAFTA Article 1718(11) C: “the Party shall only exempt both public
authorities and officials from liability to appropriate remedial measures where actions are
taken or intended in good faith.”
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! Supra note 17, TRIPs Article 59: “Without prejudice to other rights of action open to the
right holder and subject to the right of the defendant to seek review by ajudicia authority,
competent authorities shall have the authority to order the destruction or disposal of
infringing goods in accordance with the principles set out in Article 46. In regard to
counterfeit trademark goods, the authorities shall not allow the re-exportation of the
infringing goods in an unaltered state or subject them to a different customs procedure,
other than in exceptional circumstances.”

Id., TRIPs Article 46: “In order to create an effective deterrent to infringement, the judicial
authorities shall have the authority to order that goods that they have found to be
infringing be, without compensation of any sort, disposed of outside the channels of
commerce in such a manner as to avoid any harm caused to the right holder, or, unless this
would be contrary to existing constitutional requirements, destroyed. The judicial
authorities shall also have the authority to order that materials and implements the
predominant use of which has been in the creation of the infringing goods be, without
compensation of any sort, disposed of outside the channels of commerce in such a manner
as to minimize the risks of further infringements. In considering such requests, the need
for proportionality between the seriousness of the infringement and the remedies ordered
as well as the interests of third parties shall be taken into account. In regard to counterfeit
trademark goods, the simple removal of the trademark unlawfully affixed shall not be
sufficient, other than in exceptional cases, to permit release of the goods into the channels
of commerce.”

® wHNEARY S A ATHE12 K 1630
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i TEERE e, (International Chamber of Commerce) 1997 4E
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Supra note 16, NAFTA Article 1718(12): “Without prejudice to other rights of action open
to the right holder and subject to the defendant’s right to seek judicial review, each Party
shall provide that its competent authorities shall have the authority to order the destruction
or disposal of infringing goods in accordance with the principles set out in Article 1715(5).
In regard to counterfeit goods, the authorities shall not allow the re exportation of the
infringing goods in an unaltered state or subject them to a different customs procedure,
other than in exceptional circumstances.”
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