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Open Source M ovement and
Softwar e Patent Reform

Jieh-Sheng Lee
Abstract

The open source movement presents the world a new software development
model. Its continuing success can be attested by the exponential growth of
software projects under its wings. Pitfalls and challenges loom ahead, however.
Intellectual property-related legal issues, in particular, deserve our specia
attention for their disrupting potential. Among various risks associated with
opensource movement, the threat posed by software patents stands out and echoes
the concerns by many open source pundits. After reviewing other proposed
solutions so far, the author would like advance a new one—the “public patent”
mechanism inspired by the movement itself, in the hope to strengthen the long-
term viability of the open source movement, and add more fuel to the big debate
of patent system reform.
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FRA WM R HEGH IR M EA R E % E 429

1. S

BRI IR B ST AE A SR AR B A B A s A A
B o HATEZE HARTAESE 2003 45382 SCO v. IBM®~Z5% - #Eh
T AR IR SEA S - RIEATAEHRT S ERERIRRRRRA (RIL - HIBEIREA
HETEEEACGES - SCO E Bk BB U In bR T A AL B R SRR AR P AE
SR E R BEREEREEAE SCO MHRBHZIEIR: - STHMREG AT REAEAR
S B U A A Bl o S KR > 38— B AR BE X B #RY B - B
o Ao N R T2 RUERERGE RN 238 - NS EEE (6
FEHEE - ST ADH B GRS B Sl s SRR BRI DABERS » DU 3R
SRR HEEE ~ 255 (AT  EAIRVERRCE T 2 KRR ] RE ¥
PR AARE A IR - e R AR ASCAN R S R F R AR A S BRI A5
o 5 AR SRR S S BRI R R - AR REEI DISE A R = (Ei
g AR RS A] EE P B AHRR R 12 225 -

2. RS SR I i

W e 75 5 P AR GE B 2 @25 = H R M N - fE Rk e Bk
PRAGERAERIZ AL » B 52 n] LG aiRe 7 VB i v 7 58] - BRiRiEk
B ] UG B > 32K MR BIAT E A PR e T At RE A A > W DUE
HHEE TS S R, T R S M e o SRR SR S

1 e generally STEVEN WEBER, THE SUCCESS OF OPEN SOURCE (2004).

See Caldera Systems, Inc. v. International Business Machines Corp., No. 2:03cv0294 (D.
Utah complaint filed Mar. 6, 2003), available at <http://www.sco.com/ibmlawsuit> (last
visited Sept. 15, 2004) (on file with TLR).

See Julie E. Cohen & Mark A. Lemley, Patent Scope and Innovation in the Software
Industry, 89 CALIF. L. Rev. 1, 7-14 (2001).
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35 U.S.C.A. 8101 (“Whoever invents or discovers any new and useful process, machine,
manufacture, or composition of matter, or any new and useful improvement thereof, may
obtain a patent therefor, subject to the conditions and requirements of thistitle.”).

409 U.S. 63 (1972).

437 U.S. 584 (1978).

450 U.S. 175 (1981).

33 F.3d 1526 (Fed. Cir. 1994).
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In re Beauregard, 53 F.3d 1583 (C.A.Fed., 1995).

149 F.3d 1368 (Fed. Cir. 1998), cert. Denied, 525 U.S. 1093 (1999).

172 F.3d 1352 (Fed. Cir. 1999).

See Cohen & Lemley, supra note 3.

Foundation for a Free Information Infrastructure &R E R 22 —JE2SHmuk » B A
R FREIAENE AR FRARABKAZREZ EHN AL A AR AREAR
1% 300 1 & B ~ 700 %/~ 8 & 50,000 i % %% > #Ank & www.ffii.org -

See FFII, European Software Patent Satistics, at <http://swpat.ffii.org/patents/stats/
index.en.html> (last visited Sept. 15, 2004) (on file with TLR); FFII, Current Stuation in
Europe, at <http://swpat.ffii.org/news/03/situ0923/index.en.html> (last visited Sept. 15,
2004) (on filewith TLR).
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15 See Munir Kotadia, EU Approves Software Patent Changes, May 18, 2004, at

<http://news.zdnet.co.uk/business/legal/0,39020651,39155028,00.htm> (last visited Sept.
15, 2004) (on filewith TLR).
© smm o (R AARR GAREMMLE) o (ETHHR) 2004 £ 5 A
268 -
See Eric Allen Engle, When is Fair Use Fair?: A Comparison of E.U. and U.S. Intellectual
Property Law,15 TRANSNAT’L LAw. 187, 221 (2002).

17
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18 See Maureen A. O'Rourke, Toward a Doctrine of Fair Use in Patent Law, 100 CoLuwm. L.

Rev. 1177, 1178 (2000).
o BMBAEE KRS LN S A A 48 x5 <http://www.tipo.gov.tw/patent/patent_|aw/
explain/patent_law_3 1 8.asp#b> (last visited Sept. 15, 2004) (on file with TLR).
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See Cohen & Lemley, supra note 3, at 12-13.
See Dan L. Burk & Mark A. Lemley, Policy Leversin Patent Law, 89 VA. L. Rev. 1575,
1582-83 (2003).
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Id. at 1587.

See Federal Trade Commission, To Promote Innovation: The Proper Balance of Competi-
tion and Patent Law and Policy, Oct. 2003, available at <http://www.ftc.gov/0s/2003/10/
innovationrpt.pdf> (last visited Sept. 15, 2004) (on file with TLR).
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See Burk & Lemley, supra note 21, at 1594-99.
See Julia Alpert Gladstone, Why Patenting Information Technology and Business Methods
isnot Sound, 25 HAMLINE L. Rev. 217, 232 (2002).
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8 Fonar Corp. v. General Electric Co., 107 F.3d 1543 (Fed. Cir. 1997).
29 See Dan L. Burk & Mark A. Lemley, Is Patent Law Technology-Specific?, 17 BERKELEY
TECH. L.J. 1155, 1156-63 (2002).

30 4. at 1192,
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See Burk & Lemley, supra note 29, at 1168-69.



442 pHEckSER 1% 2%

VEE o GRS R AR R IR > B () EFRIRR A B 5 i i
RIS TR - BUERAAIG TR Er AR - BN TR A 75 10t B A -
R N F AL BB MR ARSI I U o R T B IRIGR A T BT
FE - SGIEREARATRE o (Q)BHAGH BT RS I R R A A T e
S AR - T R SRR S -

TERG MRS » BB DAL R (] 2 T AE R 05 8 fE e 1) ) 4 >
BRI S SRR S « U1 ABEFES R 2003 FEERIT
BRI - BUTIMRE A B RN ERRRAEE » Heh o I
DA E A 3500 SR BB BORA R 5 1 - 2004 4F 4 > AREFIESE
$13F Microsoft Hufs FAT R LM SR » 1o Sf R Bk - B R
PRI » 7SR R s VR PIRE - R b A 0 B 25 I S g e
Il o BRIz Ah » BB O 20 B L A ) — (- B D S Bl 2
EIEH] A FHREN . R S E AR R AR EE - 3
A SR ARERES SRR R - 2H
B R AN B RS SR B e R R LR e - )
DA/ B B R ey R B I B — R AR -

42 HMEBMEDHERRIEAIER

BN TR TREIREREE AP ATIRAY ", o KR
B R E R B BB ALt - B AAHSHIEEL - (B BfiE i n]
RERFMARIERN ? GmEw0 R - EEEANESENRIRS > TS [ERH
HAAER - Frigt e BB TR EE e " HAUWS ) 7 B E e iR

¥ e PUBPAT, PUBPAT Challenges Microsoft Patent to Protect Competition in Software

Market, <http://www.pubpat.org/Protecting.htm> (Apr. 15, 2004) (on filewith TLR).

40 See PUBPAT, Patent Office Grants PUBPAT Reguest to Reexamine Cotransformation
Patent, <http://www.pubpat.org/Axel_Reexam_Granted.htm> (May 10, 2004) (on file
with TLR).



FRA WM R HEGH IR R EA G R RE 443

CHTH TEIAHE , RN ? EARE - EEREEAN R TEERE o
a1 > PR AT B RS CS  E R ZARES R - B S A B A
MEELZE - B CRISREARE » Fr AR IATS B B = AN F#t » I
FIEIEHBERARSTRK » PLUBE » 2265 RN NREISEITT S
REFFSET 2 MBEHEAS T HIOWE , BN N EEMBREE L
FiJ 2

SHA FIRFTRE - AT DA R G IS B R B R (R T - AR R AT
TEAERERE [ > S TN s o B N T SR
FIRIEE - B FHEITRBSNELE— 2 HARHEIEN - JUEEEE - 5
TS IEREIE RS H S B FE N R BT B T R Al 5
ITE AR BT > FATREM T © B T 2 AR RS - —RTEREA
LSRR SR AR R VB R - IR T LR AT T RS RS A
S TR E AR o EEREME L ERENT LSS RE
(process) -~ H#s (machine) -~ #3E & ( manufacture ) F19) .2 #H &
(ccomposition of matter ) » S B F ik e S SR SR RS RA PRI 25 LA
B TORBE N AR Y | FRER ASE—RERE R - 2 B AR
# o MERE W ERRIERMEER T M WTRUSEIRE TN, 5
BHEFSERREER AT R S E R R E
Jag - (R EEEE I o S HTHESEAS EHORERE - AR Lalisy
FEETT - PR R ¢ (L)ERBSELEEES © 7 State Street Zrh > B HaRERE
BT TSR, SRR A TEA - BB G R
Er RO RSO T RS AR - AR - B T AT
WERT THEE FUATSEREES T - W R ST R B TRE -

4 See Daniel Lin, Matthew Sag & Ronald S. Laurie, Source Code Versus Object Code:

Patent Implications for the Open Source Community, 18 SANTA CLARA COMPUTER & HIGH
TECH. L.J. 235, 236 (2002).

42 14, at 237-40.



444 pHESEm 1424

B TERGER R TECER AR R T HEORE ) Tk T RAAEE L - (il
HiLJji ¢ State Street ZESE%—1F » B FRHERE/E AT&T Corp. v. Excel
Communications, Inc.*®2rf1 » HUAH IR HHIEAAEHE S FI 1 5 2 50F] » 1030
RN SR TS S e o S i T PR A e
Bk R A TS ISR - SREUT SR BIE, - SRS E e
RS R AT » ARE » AT R 1 SRR B B £ 7 AT
WRIGE T EES ) T3 CIRAAES o ()RS, ¢ B
S AR FR S BRI B O SRR R & ke (EB LR
B2 In re Beauregard™ 2yt - SEEA|RUCBE AN - KT
LA R » — [ L T A B SR AR R SRS - R
TR R BRI R Y » (HR A% - B BT R S
BEZORHIRE )] - BRI > BEEIRIYIR R R - ARBEILIE R - A EISELL
TR T ERRE ) TSRS - BRI - BRESERIN TiREs | R A
E |7(_[45 R

WS A PRI o RS RO - RS Y TS 45
ORI LTI T HIES , OISR - fSEREEN T - B
5 PRSI RE S S RI  TTREIE R TR B A
TEEOEFT ~ L~ BOf%S - RIRVS R RSA T - SRS E R E
NEFHRERE - S ERRSHOREF - B8 © IRE ST NI EEM
BRI o AN SO o R R o AR AR S BRI 5
Bl BE AT E BT ERIRE - T AR iR B
GO > HIITREME LB T o

R BRI AL A - B AR R E R R A © [ —
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See Gladstone, supra note 26, at 232-33.
LAWRENCE LESSIG, THE FUTURE OF IDEAS. THE FATE OF THE COMMONS IN A CONNECTED
WORLD 259 (2001).
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See Burk & Lemley, supra note 21, at 1688-89.

Patent and Trademark Fee Modernization Act of 2004, H.R. 1561, 108th Cong. (2004)
MAEBREHNBENFREE  FEANARREHNF B 6 R LMK - see Scott
Wolinsky, An Inside Look at the Patent Examination Process, at <http://www.volpe-
koenig.com/showarticle.asp?Show=12> (last visited Sept. 16, 2004) (on filewith TLR) -
See David Lammers, Legislation Advances to Speed Patents, at <http://www.eetimes.com/
sys/news/OEG20040315S0013> (last visited Sept. 16, 2004) (on filewith TLR).

% See Margaret Kane, Bezos Calls for Patent Reform, at <http://news.zdnet.co.uk/software/
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% see Pamela Samuelson, Randall Davis, Mitchell D. Kapor & J. H. Reichman, A Manifesto
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See Burk & Lemley, supra note 29, at 1199-1200.
Id. at 1197.
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See Burk & Lemley, supra note 21, at 1589-92.
See O’ Rourke, supra note 18, at 1177.
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8 e generally James Boyle, The Second Enclosure Movement and the Construction of the
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See Boyle, supra note 68, at 41-43.
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See Boyle, supra note 68, at 73.
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