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An Antitrust Review of Innovation
Factor and Innovation Elements on
Mergers in Digital Economy

Ya-Chi Chiang’

Abstract

In the past decade, many technology giants who gained their market power by
leading innovations, have been further strengthening their own innovation power
by acquiring innovation start-ups. From the perspective of antitrust laws, mergers
may be a two sided sword, on the one hand, they may stifle competitions because
of the market concentration, on the other hand, they may be beneficial to the econ-
omy because of increasing the market efficiency. It is always a difficult task to bal-
ance the pros and cons of mergers. Nonetheless, in the age of digital economy, very
few tech giants become the gatekeepers of digital markets. While they further add
their revenues by acquiring more innovation-based start-ups easily with their pow-
ers and resources, the more and more concentrated market has sounded the alarm
of antitrust laws. In light of the innovation impact, this article attempts to make a
renewed antitrust review on merger cases especially taking the innovation factor
and innovation elements into con-sideration. The innovation factor weighs the in-

novation efficiency after the merger whilst the innovation elements imply the re-
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sources input to make innovations happen, such as the data that powers the digital
economy business models. The purpose of this article is to review the evaluation of
the innovation factor and innovation elements on merger cases through the antitrust
lenses. The author will begin with the review of traditional antitrust assumptions
and analyze how the innovation factor weighed in cases. Subsequently, the author
will explore the antitrust perspective on innovation elements, with a particular fo-
cus on data, and give a brief introduction on the international trend on formulating
a new regulatory approach about innovation elements in digital economy. At the
end of this article, the author will reflect on the current antitrust practice in the

Taiwan context.

Keywords: Mergers, Innovation Factor, Innovation Elements, Anti-
trust, Innovation Enterprises
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39 D. Daniel Sokol & Jingyuan (Mary) Ma, Understanding Online Markets and Antitrust

Analysis, 15 NW. J. TECH. & INTELL. PROP. 43 (2017).
40 TOSHIAKI TAKIGAWA, WHAT SHOULD WE DO ABOUT E-COMMERCE PLATFORM GIANTS? —
THE ANTITRUST AND REGULATORY APPROACHES IN THE US, EU, CHINA, AND JAPAN (2022),
https://deliverypdf.ssrn.com/delivery.php?ID=309005119000106064090001082083075106
03801406505202501810601106709211311412712607309011910001110410305802906808
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41 Mergers: Commission Approves Acquisition of GSK's Oncology Business by Novartis, Sub-

Jject to Conditions, supra note 28.
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Kirsten Thompson & Sandy Walker, Canadian Competition Bureau Calls on Businesses to

42
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Provide Information on Anti-competitive Conduct in the Digital Economy, DENTONS DATA
(Sept. 9, 2019), http://www.dentonsdata.com/canadian-competition-bureau-calls-on-businesses-
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to-provide-information-on-anti-competitive-conduct-in-the-digital-economy/?utm_source=

Mondaq&utm_medium=syndication&utm_campaign=LinkedIn-integration.

“

4 Maverick Advocaten NV, Monopolies and Dominant Positions: Focus on Digital Economy,
LEXOLOGY (Sept. 21, 2020), https://www.lexology.com/library/detail.aspx?g=6c62a9a3-

b969-4331-873c-8ba3 15¢ca944b.
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(Feb. 7, 2019), https://techcrunch.com/2019/02/07/german-antitrust-office-limits-
Facebooks-data-gathering/.
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49 Bundeskartellamt Prohibits Facebook from Combining User Data from Different Sources,
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52 Margaret R. Taylor, Edward S. Rubin & David A. Hounshell, Effect of Government Actions

on Technological Innovation for SO, Control, 37 ENVTL. SCI. & TECH. 4527 (2003).
Richard J. Gilbert & Steven C. Sunshine, Incorporating Dynamic Efficiency Concerns in
Merger Analysis: The Use of Innovation Markets, 63 ANTITRUST L.J. 569, 597-98 (1995).
(1) identify overlapping R&D activities of the merging firms; (2) identify alternative

53

54

sources of R&D; (3) evaluate actual and potential downstream competitors to the merging
parties; (4) assess how the increased concentration in R&D would affect investment in
R&D; and (5) evaluate how the merger would affect the efficiency of R&D. /d. at 569-601.
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“An innovation market consists of the research and development directed to particular new
or improved goods or processes, and the close substitutes for that research and develop-
ment.” The second paragraph of 3.2.3 Research and development: innovation markets, An-
titrust Guidelines for the Licensing of Intellectual Property. See https://www.justice.gov/atr/
archived-1995-antitrust-guidelines-licensing-intellectual-property#t323.
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Liyang Hou, Impact of Innovation on Competition Law: From the Perspective of Ad-
blocking Applications, 33 COMPUTER L. & SEC. REV. 635 (2017).
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