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The Application of the Lay Judge
Selection Process: Comparing
with American Juries

Mong-Hwa Chin’

Abstract

The selection process is an essential process in which lay people must go
through to become lay judges. However, in the moot courts held by the Judicial
Yuan, questions were raised regarding the selection process. This article looks at
the American jury system and related social science studies. This article argues that
the selection process’s primary goal is to exclude bias to ensure a fair trial and to
increase legitimacy through procedural justice. The exclusion of bias can only be
achieved by gathering enough information about the lay judge candidates; to in-
crease legitimacy, opportunities for participation must be guaranteed. This article
suggests expanding the use of written questionnaires before trial. Based on the
findings of the questionnaires, the court should allow the parties to interview a lim-
ited number of lay judge candidates. Equally important, the court should use group

interviews to increase the participation of all other lay judge candidates.

Keywords: Lay Judge, Selection Process, Procedural Justice, Ques-
tionnaire, Bias

Associate Professor, National Yang Ming Chiao Tung University School of Law; S.J.D.
Duke University School of Law.
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United States v. Tsarnaev, 968 F.3d 24, 41 (1st Cir. 2020).

McDonough Power Equipment, Inc. v. Greenwood, 464 U.S. 548, 554 (1984).

Goodspeed v. State, 120 S.W.3d 408, 411 (Tex. App. Ct. 2003). “Voir dire is, perhaps, the
most important part of any jury trial. Voir dire determines the composition of the jury. Voir
dire determines the composition of the jury that not only determines guilt, but may also as-
sess punishment. Thus, what occurs during voir dire permeates the entire trial.”

Federal Rules of Criminal Procedure, Rule 24: (a) Examination. (1) In General. The court
may examine prospective jurors or may permit the attorneys for the parties to do so. (2)
Court Examination. If the court examines the jurors, it must permit the attorneys for the
parties to: (A) ask further questions that the court considers proper; or (B) submit further
questions that the court may ask if it considers them proper.

C.J. Williams, To Tell You the Truth, Federal Rule of Criminal Procedure 24(A) Should be
Amended to Permit Attorneys to Conduct Voir Dire of Prospective Jurors, 67 S.C. L. REV.
35,50 (2015).
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Skilling v. U.S., 561 U.S. 358, 386 (2010). “No hard-and-fast formula dictates the neces-
sary depth or breadth of voir dire.”

Id. at 386-87.

Judicial Conference of the United States, The Jury System in the Federal Courts, 26 F.R.D.
409, 466 (1960).

Williams, supra note 5, at 53.

NEIL VIDMAR & VALERIE P. HANS, AMERICAN JURIES 89 (2007).
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1d.; CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE §
380 (4th ed. 2022).

Williams, supra note 5, at 54-57.

Louis E. Goodman, The New Spirit in Federal Court Procedure, 7 F.R.D. 449, 451 (1947).
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Williams, supra note 5, at 62-65.
Susan E. Jones, Judge-Versus Attorney-Conducted Voir Dire: An Empirical Investigation of
Juror Candor, 11 LAW & HUM. BEHAV. 131, 131 (1987).

19 Williams, supra note 5, at 59-62.
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20 Williams, supra note 5, at 58; Anthony Page, Batson s Blind-Spot: Unconscious Stereotyp-

ing and the Peremptory Challenge, 85 B.U. L. REV. 155, 261 (2005).

Vida B. Johnson, Presumed Fair? Voir Dire on the Fundamentals of Our Criminal Justice
System, 45 SETON HALL L. REV. 545, 562 (2015).

Federal Rules of Criminal Procedure, Rule 24: (b) Peremptory Challenges. Each side is

21

22

entitled to the number of peremptory challenges to prospective jurors specified below. The
court may allow additional peremptory challenges to multiple defendants, and may allow
the defendants to exercise those challenges separately or jointly. (1) Capital Case. Each side
has 20 peremptory challenges when the government seeks the death penalty. (2) Other Fel-
ony Case. The government has 6 peremptory challenges and the defendant or defendants
jointly have 10 peremptory challenges when the defendant is charged with a crime punisha-
ble by imprisonment of more than one year. (3) Misdemeanor Case. Each side has 3 per-
emptory challenges when the defendant is charged with a crime punishable by fine, impris-
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Flowers v. Mississippi, 139 S. Ct. 2228, 2241-42 (2019).

RUSSELL L. WEAVER ET AL., PRINCIPLES OF CRIMINAL PROCEDURE 412-13 (2021).
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eliminating peremptory challenges entirely.”).
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