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the Constitutional Court in Taiwan’s
Democratization — Evidence from the
J.Y. Interpretation No. 261

Chin-Shou Wang*, Yu-Hsien Sung**

Abstract

Most Taiwan law scholars claimed that the Constitutional Court paved the
way for Taiwan’s democratization and constitutional reforms. These legal studies
consider the J.Y. Interpretation No. 261 as the most critical decision in Taiwan’s
democratic transition as this decision provided the constitutional foundations for
the retirement of the first-term national representatives and led to subsequent con-
stitutional reforms. In this paper, we challenge this dominant view. We reexamine
the political role of the Constitutional Court during the processes of Taiwanese de-
mocratization by citing J.Y. Interpretation No. 261 as a hard case. We argue that the
Constitutional Court made little contribution to Taiwan’s democratization. This
paper shows that the role of Taiwan’s Constitutional Court in the process of democ-

ratization has been far more complicated and far less promising than is commonly

*

Professor, Department of Political Science, National Cheng Kung University; Ph.D. in
Sociology, University of North Carolina at Chapel Hill.

Ph.D. Candidate, Department of Political Science, University of South Carolina, United
States.

*k



4 RAEETH F P

thought. We also argue that J.Y. Interpretation No. 261 provides at least three polit-
ical functions for the dominant party: first, it solved a political dilemma for the po-
litical elites; second, it helped the political elites to remove the political outliners.

Third, it legitimated the ruling party’s political agenda.

Keywords: Justice, Constitutional Court, J.Y. Interpretation No. 261,
Democratization, Judicial Politics



P
g
e
->\-}
jum
=

FTEEHRERFRNBEALE S

1. HisS

BEFSEBBECA « HH a2 I G - —ERERFR R RSRE
A EE e EEERE - R EEER ELBE P EEER AT
PEEYA T - ASORFERMEPIE AR AE BT S 261 5t (LUTHE 261
1) o WEVEUARFE R/ > e 2B AREEEBUGEA ATy H
AT FRXNEAENEERECAPNEENRE®R -

A BB R ERERE RS RARIRAZ A - £— - BiAns > #BE
EREERE DIRE B S R E R ERRL - ASURHE R A BN E R ERUAHE
P EAEIZE - R 0 FIREEEBUaRET - RKEEEMEM® - R
EHBEABEREENREE - £ - awkins - RFEVEREEEHARA
MEYARE - SFAREEEENEEEZER BT EERAEE - HK
PIRHEA S PREGE AR BB L - TR > 2ENREEEREL
o REEASHAL - SEEE R 0 EERECHFEE  SEE
BREE —REHYE o BUiE T 2B R B LERREEE > 261 SRACAEL T ORST S E
B SEA HEEE G R AYFE L -

ASA R E e H MR EEZE I OEEEREBRE P A FEHEET
MRS EAEREMEL HEER BT REEREER 261 SAEREIT > 2K

See generally TOM GINSBURG, JUDICIAL REVIEW IN NEW DEMOCRACIES: CONSTITUTIONAL
COURTS IN ASIAN CASES (2003); Mark A. Graber, Hollow Hopes and Exaggerated Fears:
The Canon/Anticanon in Context, 125 HARV. L. REV. F. 33 (2011); MICHAEL W. MCCANN,
RIGHTS AT WORK: PAY EQUITY REFORM AND THE POLITICS OF LEGAL MOBILIZATION (1994);
GERALD N. ROSENBERG, THE HOLLOW HOPE: CAN COURTS BRING ABOUT SOCIAL CHANGE?
(1991); £ &% "EERREHYEEHE KR A RFEAL, - GEH
BET H I8 KE 1 B 172 (2014) 3 RfEAE - THRERSWESR  HEFR
666 SEARFEMAE G 4ti% | - B KSR GHRE - H 84 M0 ' 71-183 (2012) s i
#o THRXHORRT HEFE 660 HMHFHGFETRAR,  BHR
EEF B 16 4% 1 #7 > B 45-88 (2019) -
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B o RS Klarman fgfi 2£E] Marshall Court —#% » FAMTEH %
B 261 BEE(E TH (A, (how great) ° -
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RIEALERE P EITAE - BashsR > BAFIHT 261 SERERE 2K HIFtT
g BUaE R I HEIEZE XA EHEEUEH I BRI 4 > DU E REEEL

2 EMFH A8 (FIHSEE) AT WS AR E M 0 261 RAIERA LR

REZGBEL -
See generally Michael J. Klarman, How Great Were the ‘Great’ Marshall Court Decisions?,
87 VA.L.REv. 1111 (2001).

3



FeE - REM FTEEEERERYEEAE T

FHATHENYEUEHER Y] - EERIIIFEEIE T - IAPREBER OEER
RREAR TMelE ) BRENEREE  BIEE > REEEZERE(ERE
il SRS HIRHEDNEE - K2 - KIEE R A G R ALY
FHE > MBS o R R IEREE 8 28 5l R B B S A B g 5 e e
[

AL e am s (i EBUARERS « BUBSRE DR EFSHEBENX
EEHNERSBNEL  BEETAGEBUGRE R A E A G BT RE A
afam o Z1% 0 FERF 261 SERIETE RAERBUERA ZEBUGH R B T ErT
afa > AR EEE 261 SREERVIBIE o ASCHREEY 261 SRRy a4 DUR I Th
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261 SRR L
21 HERBENEA

ST EBHEREE EREVERANEBEER EAEHERT - §1E TEE
BRIt EREETI SRR BN E BT R E AR E
RERFERIRETS 261 5 EREZEVIEEMEER  KNEE hEFE
EIARGS TEBHRE VEREERT o (2 T BRI - IR —
g > FAEEEGT 261 SEEEHRHE > SRR REEAESN ERETEARE

YL RERSE . THAERNARTE  AEEREREERNOBE | - SRS

WE B 32EE 640 B 29-59 (2003) ; Wen-Chen Chang, The Role of Judicial Re-
view in Consolidating Democracy: The Case of Taiwan, 2 ASIAL. REV. 73 (2005); See gen-
erally Ming-Sung Kuo, Moving Towards a Nominal Constitutional Court: Critical Reflec-
tions on the Shift from Judicial Activism to Constitutional Irrelevance in Taiwan's Constitu-
tional Politics, 25 WASH. INT’L L.J. 597 (2016); Chien-Chin Lin, The Judicialization of
Politics in Taiwan, 3 ASIAN J.L. & Soc’y 299 (2016).
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ERESEmE R 2EE 29‘3] " 54 (1999) -
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BEARTE (s AT - 261 SEEREESELEIE R KR (LT
TR ) BT BN 8 s A SRR - KRBT 261 %

[F) AT3E ; see generally GINSBURG, supra note 1.
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¥ 261 SEHIEFEHES - (EE BSR4 TR E 50 « Ginsburg 1
Judicial Review in New Democracies: Constitutional Courts in Asian Cases —Z
B IR EEE LAY - TEREEE (261 %) MEEL
%ﬁ%aﬁ%U%?%E%ﬂ$Jm’rﬁ& SRR LS > =

BRI a R MBCARE e, -

261 SEpRER T ARG  HE R 31 P FOBCAER - 31 %
e fERASERE T REME (VB EILABE AT BB E T EET
[EIRHE - 2ATT - BUATRE LAOREI4E » ME T HERARSERA - BRE
A o G A SR IR AT 28 - TEIB AR RRARAS - B X0R 261 B579 %
SEIEREER 1 S B A BT 22 A — (5 (Domestic Harmonizing) @ ASEE A
EE Y R RS BRI E R EE SR AR T M YR R T
A - R - DUR 31 SR IRV ' - 7 261 $Brh  ROEEIEHES
PRI E AR B S B R DR R T BB - 1R 31 SR ARG &
REE FHISE SR » HE B IR E AR HATERL - 5150 E AU Ty Ry 4
EREREEIEA - 3 BRSO E T EE R AOEREE - 8

11
12
13
14

Blarzz > & 10 -

GINSBURG, supra note 1, at 145.

Id. at 146.

Wen-Chen Chang, The Constitutional Court of Taiwan, in COMPARATIVE CONSTITUTIONAL
REASONING 641, 657 (Andras Jakab et al. eds., 2017).
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ok RERKZEEATRIME - FEREHES S EBRHPTLE %*
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EHEEFRERAABARE AN GHER LB FYAL 28

1990 FF 8 > 289 EFXFERIEE LR IS )R F
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See generally Chang, supra note 4; Kuo, supra note 4.
HLAE 2 FH AT Aw
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Kuo, supra note 4, at 598.
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TR BB B E R R S T EFE S BRI AT
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LHRE EAHREAFRESA AL ELEAZIRE T RRENX
REBR | AEALEBFREZTE M BRI HERAT
AEAELE A EHE - BT AR R AERD

BEAh o TEEEETR TR 261 SY 5 —RESEAVERITES - BEN T HREE T

12 AASEIR AL - 0[5 Ginsburg F5H - TEEMEEERN o HIEEESI T T —
EHTE - $RE T SR B LR R, 2 - 7E 261 SR
IR E AR R RIS - R B S ELIS I - SEw Rk
B R A O REA 1 R LA BT T8 2 B BLEE R (M 1T 2 A T 1 T BURE

21

22
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SRERSE TR AR, B TERER, HREERFE AR W
ISR R Oy ARAR B A L AR 4 | » 2 RERWE - F 31 £% 2 8 7 5996
(2002) -

BlAaT3E » B 87 °

“There is no doubt the decision marked a significant turning point, providing an authorita-

tive pronouncement of the continued democratization of the ROC.” See GINSBURG, supra

note 1, at 146.
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mE T LR EAR N -~ DUEE BTN BHRE AR T EE T
REEEH - B S GBCAT IS o MLFI4H 524208 T B
SEREERZ I ACAE B EN AR - 41 Klarman e - S AEE
EVER SRS R R S VBRI EE DR E P T RS
(b, HREEEET R - 208 TR R R SR ™ - 5=
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SRR ERHIAKEETETEE SR TR 261 JRAREL - REZGKFR
FINEBTHEFTSE 748 38 (RAMMABBAHE) - 748 SEMBEX—HR T3 —
o BRA SRR X o APIE Y 748 SEALEE X ey B X AT IR S b 261
ARG MGy 0 A AR R RS A R 748 SRAREE IOLAEAL R My Ak
L 2B oYA A% (Brown v. Board of Education of Topeka) - 353k %313 : See general-
ly Ming-Sung Kuo & Hui-Wen Chen, The Brown Moment in Taiwan: Making Sense of the
Law and Politics of the Taiwanese Same-Sex Marriage Case in a Comparative Light, 31
CoOLUM. J. ASIAN L. 72 (2017).

REE  ATHET > R 26-

See generally Michael J. Klarman, Rethinking the Civil Rights and Civil Liberties Revolu-

26
27



FeE - REM FTEEEEREERYEEAE 13

BRESS KRB RS RITRER « BB R TR A BBUAE
SR G PR  (BEE LAIR A - KA TR E S 2
BHAMBUAS ) 2RSSR B - B0 - BRI S H AR 2
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EENERE—  ANEREE T M S ERREY - $H - B2
SR E R R —(EECG R BT « SRR AR e R ek
EEEME TIAEAEEE ) (the mouth of the law ) o tELEELEATEEMIE A
FE - BTSRRIV - 1 S FIEECE ARG - R 2
PZCIEY « EREN RS S HEAEE T SR R
FEHAEET (1985 48) - IR FHEAEE IS A RS E RS HE SR T
ERRIBIEA - BBk MEIE S RIS s AR B e — TR T » e
1] 1990 4F » KOBBAE « HASGRRER « AFBHEEETI LI (IR E o8
W) ik A 261 SRR - RIVGEEHEBEFEREAEEE

tions, 82 VA. L. REV. 1 (1996); Michael J. Klarman, Social Reform Litigation and It's Chal-
lenges: An Essay in honor of Justice Ruth Bader Ginsburg, 32 HARV. J.L. & GENDER 252
(2009).

MARTIN J. SWEET, MERELY JUDGMENT: IGNORING, EVADING, AND TRUMPING THE SUPREME
COURT (2010).

See generally Mark A. Graber, Judicial Supremacy Revisited: Independent Constitutional
Authority in American Constitutional Law and Practice, 58 WM & MARY L. REV. 1549
(2017). B £ B RALE Sy R EF AR Y > 3% A Derrick A. Bell, Jr., Serving Two
Masters: Integration ldeals and Client Interests in School Desegregation Litigation, 85
YALE L.J. 470, 512-13 (1976).

R ¥ Balkin # Sanford (2001) #9#F % » EXRFFHEAREZ—MEHEAFRRETAR
#yH R B B4 o See generally Jack M. Balkin & Levinson Sanford, Understanding the
Constitutional Revolution, 87 VA. L. REV. 1045 (2001). w#t 261 $EagiBEm % » £ 4 H
BEARFEANETMANFHREL - TARBEIRKRGTEFTSE 748 S8R - e REA
FRAFAEAKREET T4 RRREORA > BAEREN - £ 2T BUTRAREK
BARRBETHE  BEORNRIFERETTORSE 6 —2£FHT 11 £RFF

BESFWASF TR TR ESE BT 748 R kTR
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B FBSEHN A ESEESEN ARG, P B 5 KEEESE
£ BEL - BEA - REE  TREE o EEEH (3 S B R UM
B EHTEACRRIE RS © T PRS- N R e
BEL o~ TamEE g e s DIEE sy TEEGERR | Ry - Y
FHR T B S AR b (AR e R B AR B Rl
(B2 F « BB EE kR Y RIZRAR OB - (R B R S
WA R Y FCGHIEE Y ? ST - BRI /D BT E

T8, 0 EEREERFHI6ES 18 822 (2019) - % 5E KETHIERRE
BHEES > mARTEREF — x4 2HRAEREE - HAREGBAERT
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#e MAREBEREEGUHBFLL  BREKEE S KEFT (199) - fimsx > &
ERKEERL  BREZDSTAIEH -

TOBmRE TRREEUEME TERSB-H—%,  WHHAT % 389 4
T 48-49 (1994) -

32 BRAR %% 0 AT353E 30 © B 39-55 o

Bk TRk — EMAE AR A KRR R b Bk

L, EREEEEL  FAME 29200 0 R 4TS (1992) ¢
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FEHE TR, AOAE® S TIESBEART . (Romancing the Court) % » 1]
R R EATEEEEI R (ST A g e A e S A -

22 FHEXAEEMBCHEFHE

TR AR R T 261 SEUIILES R - S E ST
FINKEEEAT B R - AR BREN - 2HE RIS 15 (L%
B HEERN T EEERERILEE | — &5k A IR
BRI - PR EA TN EEAETEE TN EEENEEE S
faf ~ 18 261 SEEEED -

SRR ACEERE R 261 9F AT T BIREEISIK - BRI KGR
EEER - WEHEASE - MRESHEAEEHERNEAER, P -

Klarman, Rethinking the Civil Rights and Civil Liberties Revolutions, supra note 27, at 18-
19.

See generally Gerald N. Rosenberg, Romancing the Court, 89 Bos. UNIv. L. REV. 563
(2009); Frederick Schauer, Incentives, Reputation, and the Inglorious Determinants of Ju-
dicial Behavior, 68 UNIV. CIN. L. REV. 615, 624 (2000); MARTIN SHAPIRO, FREEDOM OF
SPEECH: THE SUPREME COURT AND JUDICIAL REVIEW 43 (1966).

2 SR B34 % & 9] 4e Gerald Rosenberg, Mark Graber 447 4 # 3b32 h b 3] » {2 $h x4 &
e AE AR R KRB H) 6y BT R A iR 42 % Roberto Mangabeira Unger #= Jeremy
Waldron o fAr) % 15 A0 8 A R4S ey Tl 3 ® | (dirty little secret) - i 3R
Seti#hit 4 R ¢ See generally Rosenberg, id.; Graber, supra note 1; ROBERTO MANGABEI-

37

RA UNGER, WHAT SHOULD LEGAL ANALYSIS BECOME (1996); Jeremy Waldron, Dirty Little
Secret, 98 COLUM. L. REV. 510 (1998).

R KR T ERERER OB L R ARFELT AT EALBE N EREN
Hely  EHFFARAALZAIIALTEBELZ]  HELABRBT Aol -
HEASERRT 20 k- F4 R0 §EAL FER - BERE : RO FEAL
(2021) ; HEAL > "TAFRREIEHRBREERIBEGRFLEEIRZIBER, 0 &
okgask s % 178 49 0 H 1-22 (2011) -

Bk A FEATEE  £HERE RO BB LE 2 ¥ 0 B 45 (2006) - fRiFE A Sk
T —ADNE ERAAHBE— R EER  AARFNRINETEEE - F %
oo TRAF A RAARA K —EaA AT EFOALEER (1997) -

38
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FEEF % 1728 0 7 94-95 (1990) -

Y2 kR A TR o AW RER O E LS 38 7 150151 (2007) -

B Omarm o 7 154-155 - BRETH 260 SAREE « ToALA S0 A BT -
A BRI KT RIS SRR 0 190-192 (2018) - &
e A A B 261 SEARFER B % B E R w5 TR o

T AR - A A2 R 1SS

EiEIR S EATEUR £ RE B OMEL S 64 § 79 (2011) -
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B ATB3 49  10-12 -

TaoEEs T BTEEERAEEFHARIFAREILTACHER -+ 45
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AN ERE EmERL - (HA& P2 A G 58H 261 SRAVMAE - 1F 1989 18
—HEPUEEF N EEFA =R EESGR 28 R PR BUaEA Y S E -
STy TEEREEH )RR REEATTEE , & Tun-len
Cheng ( B[ Zx{~ ) & % ' Democratizing the Quasi-Leninist Regime in
Taiwan , ' » EiREHR " EBOBOAEAE D), *° - & =R
RN 261 SRR BN ATRERE ) 261 5 o HiE KR SCES IR RR
EEHRFEAEMIEENIRE
5%@%%?%%-?%%2@%3%%%%%@rk%ﬁ@@ufﬁ
SEETIER  EMEEANEERYL, ¥ BARINELEERE
E= - B R EARRSOR P R RS RAOEERYE W - Y - RE
VEFIMYE T & EHY T Political Development in the 20th-Century Taiwan: State
Building, Regime Transformation and the Construction of National Identity e0_.
Xt MMEECHULETER 261 57 0 (% XTI BUAS R B MA R FE 4T
HIGHRE] 261 $5°1 o RUYIELL FIEEE o SR DRI T - RiE
TAESFEN RIS ¢ T REE AT LUE S  JEE) > FIREE A
Wi EERFALAIPIE o BT IEEPE > R EEAREGER o FTHY TIER
R G E L - PIAE N EUR BEFR A & B £ TR AR A B AN

56

%7548 THFREANH ) —RFREIBUVGFARRG , > GEEHREFF
% 2%% 18 & 145-161 (1989) -

57 See generally Tun-Jen Cheng, Democratizing the Quasi-Leninist Regime in Taiwan, 41
WORLD PoL. 471 (1989).

O TR¥% TEROMAHTREGES,  SHRGHEEF F 2 KA 1M |
71-116 (1989) -

% Rt CABHRAERIEE @R ARG FHRER R, - 63

HosEF 0 B 4300 B 57-104 (2000) -

60 See generally Yun-Han Chu & Jih-Wen Lin, Political Development in the 20th-Century
Taiwan: State Building, Regime Transformation and the Construction of National Identity,

o1 165 CHINA Q. 102 (2001).

TN B o6y 0 T BEIRRIE — B AR ) AR F PG B R 0 BALAR o See id.
at 127.
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FRESEINAE RN S BRESE SRS 22N - Rl - haFE
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AR R T DU R EBOAHE SR - RPIRAIESE (ARG
SRS Z) BUREEEEUGH A o AR TS S B U G & R B AR
SEHINRE -

3. BDABGARLIBLE,

AR SR G AT R SRR SRR FABUAHT SRR (E4E » B Robert Dahl ~
Martin Shapiro %] Mark Graber 2 )\E@EH%@fﬁ%ﬁZL% o 15 EER ST A LAk [E]
Bh o ALDUEE TG ~ FRRERETEARUERETRE - 28FERE
(bt —ERBR - SN EMBUARIRA MBS E IR R » (LRI
FRVEFEITHEIIHIE - B - S EERUAR TR D R AR R
AR TR o AR EEURNA R E R (EBUG S R B H Z A AT HAY A
T o

Robert Dahl f£ 1957 FEHffflE—RK (LE&RE—R) SVABUGCE
" Decision-Making in a Democracy: The Supreme Court as a National Policy

Maker | ®  HEEEAHEERER (EEE legal process) » 3

62
63

R734% 0 BB RATORFA] 0 1977-1987 ¢ Rk EE S © & 278 (2020) -

THE SUPREME COURT AND AMERICAN POLITICAL DEVELOPMENT (Ronald Kahn & Ken I.
Kersch eds., 2006); THE SUPREME COURT IN AMERICAN POLITICS: NEW INSTITUTIONALIST
INTERPRETATIONS (Howard Gillman & Cornell Clayton eds., 1999).

HREFEMAAZR A FBOEMMERE AR  EFREEHFMZRRERAER
EB R e

See Chu & Lin, supra note 60. fei5 — % &% HA&FHT] A oYX F » #5085 & A B
BERT AR TEAKRS NS -

O GEXEEAMEREEAIN  MATE X EHARR D EIEOBE > HE
# : Gerald N. Rosenberg, The Road Taken: Robert A. Dahl’s Decision-Making in a
Democracy: The Supreme Court as a National Policy-Maker, 50 EMOREY L.J. 613, 619

64
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Supreme Court F5— A{HHE (legal institution ) EAEYEaZ/TEERFIEA—
{EBUEHIERERTIELL - [FERFER A E EEMECE ~ BAEME A
BEJJ o "4 Supreme Court EZ=ERVHRL—{EAFRGIE - (&5 T EEERBUA
e AVEZEN: - EEFE—EBUEHIE - MEtES  (FA—EHIE - 1]
DU AR BRI SRR E - thstEsR - 256 Supreme Court R
= — A I MIFA BUASUERNERSIE - 2 —ELUAE K T ERBUEH]
7

Robert Dahl j2F 5w [BIE—HEZRE © a0 ER EE R —
fi& Supreme Court T ZEHYIIRERIRE/ VEETIRMIGIEAERS - AV B RLEF:
ERE B R AR —4% » sl Fs © " Supreme Court R AT H# 6 Y2 B R S FC
%3 (the dominant national alliance ) HY—&B57 o 7Efy 2 FCHR R B AHERER R
U — » EEALIEEBAN EEBOR o ) BB R TR
—{E B L BT ERAY EZHBOR - B R AR DRI E RN T A DU —
&GS ~ AREE - SO MBS 228 - it - HA E B SR BE B
G ELRE ~ WU BCE R B S A RIBUA T RS - AR A R REH IR - £
BER o ARE IR - ARl G B I8 S Bol R A (S (A (EE -
HECEEUR -

Martin Shapiro FYEEEEEEE (political jurisprudence ) 697‘?5?;/4}52%%[25

(2001); See generally David Adamany & Stephen Meinhold, Robert Dahl: Democracy,
Judicial Review, and the Study of Law and Courts, in THE PIONEERS OF JUDICIAL BEHAVIOR
361 (Nancy Maveety ed., 2003).

Robert Dahl, Decision-Making in a Democracy: The Supreme Court as a Nation Policy
Matker, 6 J.PUB. L. 279, 279 (1957).

Rosenberg, supra note 65.

Dahl, supra note 66, at 293.

See generally Martin Shapiro, Political Jurisprudence, 52 Ky. L.J. 294 (1964); MARTIN
SHAPIRO, LAW AND POLITICS IN THE SUPREME COURT (1964).

66

67
68
69
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SRS RO o ST ¢ T BE2A Supreme Court FVEGA GRS
(B RAE] » (BE S REIF AN  FTE N B ECA AN A
T o TBUaEERE)—EEA IR ¢ Supreme Court ZEBTHRE - L
EBIECE—H5Y o T 2 — BB A R A S (imperiously legal tech-
nicians ) FF4HELHI—(ERBAGECARIHEE " - " The Supreme Court E5E2{Ek
ERIVECEER - I BCArE B - | i RECEERN— 5
F o REEEEECE Y o R ELA T S BT RBUAR N —H 5y » 1R
TFEECEES 20N - PRt e E B A TR - BRI Atk S EURF i
BEGATTENE - I - FoMIES DU T A BU At 2k 9407 -
FEZ DU FE o B AR L 2 AHZEASE S « th EIi R ZE A L At
GRS I IR (RAYIHEE o 40 Tamir Moustafa B3R © T ELARIEER MR
LS A AR T AR EEAY T » (B AR Bl e (RAR A M B
SGTE RIS R AR EEC A AN SR SRt s - | RE R
F BRI EES  E— E R ECARE A — 4 .

IR MR E SR, - SR e A EECA

70 Bl 7% Shapiro #}7) &) ik B #F 269 Bk » See generally Howard Gillman, Martin Shapiro
and the Movement ‘Old’to ‘New’ Institutionalist Studies in Public Law Scholarship, 7 ANN.
REV. POL. Sc1. 363 (2004); Herbert M. Kritzer, Martin Shapiro: Anticipating the New
Institutionalism, in THE PIONEERS OF JUDICIAL BEHAVIOR 387 (Nancy Maveety ed., 2003).

& SHAPIRO, supra note 36, at 17.

2 SHAPIRO, LAW AND POLITICS IN THE SUPREME COURT, supra note 69, at 15.

& 1d at 17.

“ TAMIR MOUSTAFA, THE STRUGGLE FOR CONSTITUTIONAL POWER: LAW, POLITICS, AND ECO-

- NOMIC REFORM IN EGYPT 220 (2007).

See generally RULE BY LAW: THE POLITICS OF COURTS IN AUTHORITARIAN REGIMES (Tom
Ginsburg & Tamir Moustafa eds., 2008); Peter H. Solomon, Jr., Courts and Judges in Au-
thoritarian Regimes, 60 WORLD POL. 122 (2007); Jose J. Toharia, Judicial Independence in
an Authoritarian Regime: The Case of Contemporary Spain, 9 L. & SOC’Y REV. 475 (1975);
Gretxhen Helmke & Frances Rosenbluth, Regimes and the Rule of Law: Judicial Independ-
ence in Comparative Perspective, 12 ANN. REV. POL. ScI. 345 (2009).
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AEoE AT R T - WA gH OABEREL g E B SR (hollow
hope) » BOEH E PR BN A AR (exaggerated fear) 7o {35

&éizx&ﬁ%ﬂﬂﬁﬁﬁzF‘a‘ﬂ’éf’eéEEI’JilEiinn c AR R ESEE
(bystander) o o F U Keith E. Whittington FffEid @ T Efﬂliééﬁif — R
BUASLHRATEY | MEEHE NAEETESMBENTE - | PFERE
G~ 5EMENL - EREEAZE T FE (judicial supremacy ) - #H R A EE
HIBUAEBEA RERRE - 1 HARHEZ B RBUE AV B RS T8I A4 2K
e ERE

4. 261 SEREE SR

41 ERBE

ARETER G 261 HVREESERE - AERIBUEAE T - — HHERECE
TEHRIE =PSRRI RIRIB TR 55— 7 BEN R LA R ST
PREE - 1990 4 4 A 3 SPEIIZERUKREE T - 2RI 26 (117ZHVEE

76
77

See generally Graber, supra note 1.

Mark A. Graber, From Republic to Democracy: The Judiciary and the Political Process, in
INSTITUTION OF DEMOCRACY: THE JUDICIAL BRANCH 401, 405 (Kermit Hall & Kevin
McGuire eds., 2005).

Keith E. Whittington, Extrajudicial Constitutional Interpretation: Three Objections and
Responses, 80 N.C. L. REV. 773, 839 (2002).

J7 X 4eF : “Democratic politics occurs at the margins of a general political consensus,

78

with judicial review being exercised at the margins of that margin.” Whittington % 4%
Robert G. McCloskey 15 — k2% 64 5235 : “The Court’s greatest’ successes have been
achieved when I operated nears the margins rather than in the center of political controversy,
when it has nudged and gently tugged the nation, instead of trying to rule it.” ROBERT G.
MCcCLOSKEY, THE AMERICAN SUPREME COURT 264 (2000).

& See generally Barry Weingast, The Political Foundations of Democracy and the Rule of
Law, 91 AM. POL. ScI. REV. 245 (1997); KEITH E. WHITTINGTON, POLITICAL FOUNDATIONS

OF JUDICIAL SUPREMACY (2007).
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See generally GORDON SILVERSTEIN, LAW’S ALLURE: HOW LAW SHAPES, CONSTRAINS,
SAVES, AND KILLS POLITICS (2009).
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courage or tacitly support judicial policymaking both as a means of avoiding political re-
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share the values of the elite or presidential wing of the dominant national coalition.”
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Hand”: Political Supports for the Exercise of Judicial Review by the United States Supreme
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