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Same-Sex Marriages in Taiwan
Private International Law

En-Wei Lin’
Abstract

Act for Implementation of J.Y. Interpretation No. 748 only made relevant sub-
stantive laws on same-sex marriage in Taiwan, but there was no clear text on how
the law should be applied to same-sex marriage involving foreign elements. Taiwan
legal system is not completely the same in terms of applicable laws to marriages
with the mainland area people, marriages with the Hong Kong and Macao area
people, and marriages with foreign people, making the same-sex marriages involv-
ing foreign elements more complicated in the application of law.

How should Taiwan legal system characterize “same-sex marriage”? Regard-
ing the law governing foreign same-sex marriage, could the law governing mar-
riage also apply? They are the core issues of Taiwan conflict of laws over same-sex
marriage involving foreign elements. This article uses comparative legal analysis
methods to analyze the mentioned issues and tries to give some specific advices to

our judicial practice workers.

Keywords: Private International Law, Foreign Marriage, Same-Sex
Marriage, Registered Partnership, Lex Patriae
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DLESA S A - [ FEIEIREAEEEEC © |

Von g owREBRFARAR: TRFALACEEL, » BBC X 4485

https://www.bbc.com/zhongwen/trad/chinese-news-40048682 ( % 1% Bk B I R : 2020 4 2
A208) -
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2. &% (qualification; classification ) &

2.1 RIMHEIRZE S HIER

[E IS AR E 2SS F o BB > BEWME - FE L H
A [E A I 2 5 T E M R ARSI A S A — 8 TE I RS B E A EE
HRE R RN LAY [E S - (R AERA S SN B AR E S
Wier i M HOE R (% 0 HAKRTRE o BIASEE & 5 0ARe (High Court) HY
Wilkinson v. Kitzinger 22" [Fi4 Wilkinson % -H1E BB LR » 2003 47
ZERIEEEHmELEE s (British Columbia) (KIS EMUEARE » Bl — (i SEEIFE
T4REEETEREIESH o &R SEENEAFRI AR ENESR - (£4 2004 F£1Y
RBFEEBIEE (Civil Partnership Act) HERIHEEMIGS - B A
TRk BEEDART R R HAT NS RG4S 2 [FIMESHRCT - B2 ARE A
RIBTRAE R E A ZERTHE - R SRR S 2 207 - AR ERe
B TR 2004 FHYRBHEER A FEIMEEHE M R ERG - BAEHE
AR G Z i —T " (%5 (downgrading) , - RIILFEE—F F5R - 5t
B AR EMHEHE R R - EEANTEA R AIEEEMN - LS
FEAER - At HR ISR o 28I - EEDER R E B AR RS0
B SN R PV EI MBI BR R AR S BT Wl Ry i FEm B % - 1T IR IS A E
& > W HEEREWRMEERSE AR INEER 1973 G55 1O ZHE -

" Wilkinson v. Kitzinger [2006] EWHC (Fam) 2022. it % # Janeen M. Carruthers, Scots

Rules of Private International Law Concerning Homosexual Couples, 10(3) ELECTRONIC J.
Cowmp. L. 1, (2006).

REAEAZHMAE » RA5L T EMAE12 12 , (registration partnership) - " R E&E 4L |
(civil union) ~ TR ELRB A FRE | (pacte civil de solidarité) - = -Fik A #»FF
b HMEFH WG RELEE T X > BWFEMEIMYTHE - Lixge Tt —&
2y B AEAEAR BAR SRR R L I AR 0 R K 0y £ B A AN AR 69 Ty HH
TAHEARY - 5 FREH > TRBBWEGE R 258 TREXRAER
#g BIEBA, RS RAF o F 63 A% 11 B B 99-114 (2012) ; #HEWA - AE
FLE RSB BB R ALK 0 ' 357 (2009) -
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HEoRFRTEE 748 SRR AP KR K F A — 37 - TifRLl AR
MR - B RLSHELES B - B BEES R A 245 S
B (% BB IRV RO T = (DI B T — e IR TS
{ERIE—F— L2 R AGE S RIG AR E R AR A E 2 & A
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O HRBRAEABASEFR  WHESRLANE R FSEE G AR EER

AEAB B AR o Bldm5s LR BB AL L (Loi fédérale sur le droit international privé,
LDIP) % 45 4% % =28 Bp LT A48 B M 5] 2 AR S 70 B S0 2 A 068 72 3% - R R 3%
Fl# 22445 (Un mariage valablement célébré a I’étranger entre personnes du méme
sexe est reconnu en Suisse en tant que partenariat enregistré. ) ©
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(E=T8) | MARGRATEZE ZAFEEARA] > %—EAESEEREI
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= MRS (55 2 (R TNEEELEE - AX32% 0 £ BRISIEH]
AR THER > B HEE G 5 kH LI RIRIRIAOZE 18 B AR 1L 0
BETFT » T F 244G ) THHARL IG5 —FE 8RR » 5k B
EHLBE ot mEREARFIRIES 46 T > FEPAELEZ
FEAZABE KL FMEEET T R ERE  RFE R R EER
ITHGE S B FAZIRE F T KRR EEN X B EHRIEHT -
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P S\ SESERTHEE R 0 TR E AR R BB Y MEIAR (% 5
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BRI B A 2 S s F R - (O TR B e e » R A
CEASTE R - RIS SRR BRI GES  TE Es »
WSS SZARE Y HEE O 9E -

31 BHEFSAFBZEZERZMBE

FE FEIPEAE R E PEPRIE IR (RAVATSE [ > HHBSHPINRIRSS 46 FREFHEGELE
RERERM S Z EREARBIEL R - I ILARIREHYSNED AR 27 [F] 45
WIS > WA GEARKRHIFE - FIOEEFIR AR Z RSN - NI EFE
PRAYEEAF A\ BB N AR 2B 4 45 R MR IRET - 2 B E SR R - 2800
TR ARG I RE IR Ry S BIPE RBCR A — 2 SRS NI TR PSRy
3R - BT H A B R Lk S R REREZ FIVEE W - & FEME H AN B ZE A AE
BB E RIS (AZPINRIESS 46 FRAUE - L FIMASIHIESE R i -

It -SSR TR AT EEAVEE R © [AREDIMNEAMEEM - AR EEA
RELEIIER > A FRLDERRCR © Rl & RS E AR B E DL
B REAIET LM - IR L RIS 2 AR - 2% EFEARBEEL
BAOHBEHPEARNGHE R - KM BMRR - AR EELEEET O

13
14

PIGsE - BRARR > BIALEH > B 413 (2018) -
RAG & EWEZ /TN - yEEA F X 5 FATE 0 B 417 ©
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SNBY RLMEAEAB - 8 R Bk 2Rk RIS IR R 0 TR S B R R
EAEG AR 2 BAEE R £ LA 0B I 208 T RLA O TR 0 SR A ?

SR —RIE > B A S B ME B B R R R
B o MILLE—5 B o (EASIE BRI IR BRI T E E R K - b
BRRTRADN 45— B FH BT 802 » PR SNE A > S5 A R A BT » RS
SRS T R A R AT E S - — (i ER - FRE R ST i
FHNSEHF TR ML TEISALES 43 (B TERE TS E
N — N AT e L B B LB - B T S MR M by LS i
FHE1E" | BISORTE TR AN IS PTE B BN - IEEREE 44 15
PEHE » TR LT 2 SRR o B E R LR A R
FEERIE S - (A S MR - R SN A B R L (R - 14
RS2 7 i P B ) 1 > N A B D 2 i A (T R T S A A 1T
By o IR - AIERIEIE > SNE A RTEER A A R B MR T E M S A Y
SENREHE S 5B 2 B LIRS RS 45 I STa R > T
BEEEERE -

BRATERITHISE & 36 (9 B 5 4T R AL A S0 52 S5 A MBS AR 619 B T 45 SRR 25 5 T
A BHAREE - FEEE NS RES SR - TEETLE L E T
PETEC (B0 BRI EIRE AL RS 45 RS =IEHUE) - ARIEIEaLEE
B TAE BT I B R R (R E M H DB R R HEE M - i - 187555
S BHE TR A R RIS - AR
BB IR  FHINGEISTT RIS R (4 - AR (5 SR SR A
HEERS BB ~ @R FIBCE - MIRECERTE S 2 i - Ik - BT B
T AN IR (marriage shopping ) ~ fEEH &K ( marriage of convenience )

15 SN « r . . 14 : 15
JR X & : “Les autorités suisses sont compétentes pour célébrer le mariage si I’'un des fian-
cés est domicilié en Suisse ou a la nationalité suisse.”

16 N « 11 . . . - . . .
J7 X % : “La célébration du mariage en Suisse est régie par le droit suisse.

17

& X % . “Un mariage valablement célébré a 1’étranger entre personnes du méme sexe est

reconnu en Suisse en tant que partenariat enregistré.”
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o (1 (A (mariage blanc - (478 T RAEAS , ) SHEHI - STEITHE
FEINER S R EA NG ISR B —E 2 e (il BRRR L
FRRIMEALESE 43 (B —TERTE ) - SV E RIS A BHETH AR/
PREEIRAEE (minimum contact) - BETESK E AR S HE HOI R IE B
HAF B THIGEIS B » ERRHLSE 2801 - BEE/ NRETR
HEESK (RS EMES IR R - RS RS - TRE AN
INEIHEASIE -

MRS IS B TR LIRS 2 S R BL A X 5 - HIE R
ST N AR EI SRR - PR R S > T -
S5 T A e P 2 A E R M B MRS - SR TR
SRR > FTRE « BB LiligE5E » — it el A A SR A
HNEE > GATRESBEEA TR BRZHE - B Vg REH
/NIRRT A S 10 455 10.3.1 &% 10 © 28 {4 (Dutch
Civil Code, Book 10, Section 10.3.1, Article 10:28 ) b TH » FLaS1E 7 B 17 4 HR
S EE N o EARESIS S E A EEA B - e
EREERER RN EmEEE -

18 ek o B A LR ATSHEA 2B A] (favor matrimonii) B o B A4S & EA

R EHIREE - BRI K Pl EFALSEE A REEER
B R RAREXAEREEMB LR EGAA  FELL o Patrick Wautelet,
Private International Law Aspect of Same-Sex Marriages and Partnerships in Europe -
Dvided We Stand?, in LEGAL RECOGNIATION OF SAME-SEX RELATIONSHIPS IN EUROPE 7
(Angelika Fuchs & Katharina Boel-Woelki eds., 2012).

Curry-Sumner, Private International Law Aspects of Homosexual Couples: The Nether-
lands Report, 11(1) ELECTRONIC J. COMP. L. (2007), https://www.ejcl.org/111/ art111-8.pdf
(last visited Feb. 20, 2020).

R X & : “Article 10:28 Recognition of the contracting of a marriage A marriage is con-

19

20

tracted: a. if each of the prospective spouses meets the requirements for entering into a mar-
riage set by Dutch law and one of them is exclusively or also of Dutch nationality or has his
habitual residence in the Netherlands, or; b. if each of the prospective spouses meets the re-
quirements for entering into a marriage of the State of his nationality.”
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T A TERE RS » SR A E A A R U B A L S
R BHEREE S (S E SR 2 A3 iR ERR
INEIMEAS IR TR 4 2004 AR FIRS BIREAL A - LEFIRER 2003
A (LRI ERIEIES 143 ) e EMASIETT? - Bk et S
“{ERSRIE SRR (i - 7 2001 I A Ry St FURT A
S B ) o (B REAR — 5 PSR AE A = (18 DAL B AT 7 L e 2
FHE1E%° o LLAIRSEISALE I 46 RS —TERIN B MEIRAS IS 2 I AR &
S N GEIEIE 2 KBRS AR - SR - FIRE IEHEE T RTE
PSS B 2 S A L [ S - A GEIE S A — T 2 AR s A R
(résidence habituelle ) B33 A VEAS ARG - R~ > o | 1EFIMEASHH
FIFE L IR B AR SR A » R EE M A I ARES
O Y A S A0 > BRI A > R B E A L -

21

WM ER 2FHER FHFT > FHFEHE MR AEA —BEHE
AT AR 2 0 "B AE : https://opinion.udn.com/opinion/story/10124/3970652 ( #x 1% 2k B o
Ml 12020 -2 A 20 B) > mxAEHas : Ta kR AenERGES T BMURS
B NS S RFFAAAES 8 AR TR RIEE , 09N EARB A
B dedbF AR AR AT EIEE AN EERKET FRE MRS
WAERRAMANZEE

AR RGEM S 143 165 —ER T 0 T RMREIMZ ZAYFEE -, (Deux per-

sonnes de sexe différent ou de méme sexe peuvent contracter mariage. )

22

23 . . \ - o .
%% SPF Affaires étrangéres, Commerce extérieur et Coopération au développement ( bt

FFEBESBEA ~ HIFHAE SRR EHIR4E)  https://diplomatie.belgium.be/

fr/Services/services_a_letranger/etat civil/mariage (last visited Feb. 20, 2020).

Xt THhE AT EREHS  BIERN B REZT FALBFZI AR K -
(Sous réserve de I’article 47, les conditions de validité du mariage sont régies, pour

24

chacun des époux, par le droit de I’Etat dont il a la nationalité au moment de la célébration

du mariage. )

J& X % : "Lapplication d'une disposition du droit désigné en vertu de I’alinéa ler est

écartée si cette disposition prohibe le mariage de personnes de méme sexe, lorsque 1’une

d’elles a la nationalité d’un Etat ou a sa résidence habituelle sur le territoire d’un Etat dont
le droit permet un tel mariage. |
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