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The Study on Resale Royalty Right

Pin-Hua Hsu

Abstract

The Droit de Suite, or an artist’s resale royalty right, was first enacted into law
by France in 1920. Since then, French fine artists have had the right to be paid a
royalty from the proceeds of any resale of their work. Often characterized as a pe-
cuniary right, the Droit de Suite is more accurately defined as a hybrid of the moral
right and the author’s right, because it is an offshoot of both of the inalienable right
of paternity and the right to participate in the future economic exploitation of a
work. Almost a century later, the resale royalty right is implemented in 81 countries
and is now recognized in Berne Convention in Article 14 and harmonized at Euro-
pean Union level. A well-functioning copyright law must provide robust support
for authors, who are, after all, the first beneficiaries of the copyright system. To
further the appreciation of culture among all the people, to increase respect for the
creative individual, to widen participation by all the processes and fulfillments of
art, is the duty of international copyright system. An international treaty for artist’s

resale royalty right would be a challenge of next stage.

Keywords: Droit de Suite, Resale Royalty Right, Visual Arts, Moral
Right, the First Sale Doctrine

Prosecutor Investigator, Kaohsiung District Prosecutors Office; Ph.D., in Law, National

Chung-Cheng University.
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REOQ R @~ ARV EH > g S 20 ARl S TR
’ﬁj . :;f%qflﬁ (Robert Rauschenberg) £ b > 1970 & E15:{&1'] 900 X 7 i

F % Al el &g 8 Y 5,000 7 ’ﬁ“/fE’F‘F‘%HI ’%‘F’%J/FE&IEHEI

IS Al 19« BER TR E R PRI 1L G
S5 5 (L UE PP Edmund G Brown 7 1976 # 9 F] 22 [1°) ) &
FORBE N EFE IR ST 986 [k A TP M A ) (California Re-
sale Royalties Act, CRRA ) » EINHIEE VEWSHE gl Bl ]‘EFF# '} 1,000 3 7
LY LD D - SR N

53 Id. at 3.
% 14, at3-4.
155 Pasharikov, supra note 32, at 391.
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3.3.2.2 Tﬁ%%

FIf§- 1970 = (v& > T ?PIF;J 6 ;sz f'[;i SR E;ﬁ[[gylﬁ mgﬁf%& LR AV
= > 1986 F b 1987 & 5[ F | 5¢FEEF EI Thomas Downey » 23 [k
—ﬁQF I Ted Kenndey ~ Edward Markey | Jﬁﬂ?PA _BUERRIVEE BRI A 3
EUSS= SRR | N IR 1402 Re -l [P - I ‘/’Z'ff TETE 1989 F EE]

gt - Sl 1990 Sl VSRR FEE R A, - R R ft*ﬂ‘?‘@ﬁg
SRS AR 5 4 R *&kryjﬁw’mﬁf‘(’

2011 F 12 F] 15 FIs3 L) Herb Kohl &5t F} Jerrold Nadler uj[ﬁi«“ﬁ* d
F2011 & uplghess S % | (The Equity for Visual Artists Act of 2011,
EVAA) 5 J4ESE 2,500 P T ) b Mg o e & e 1
ﬂgJ = 5 l/ﬂ}rj?;%hmﬁ s LIEER T A R 1% I/A#%’””‘ R A AT
'R “PF[‘H[?E = Fﬁ}“@“”nﬁwﬁg&ﬂ by IR e EJHF'J, 2B AT
TfPeE - ’M L S <

2014 F 2 F]gpfh & E}'ﬂg‘ IR L W gt 3 VB %" (American Royalties
Too Act, ART) » =TRLEY 15 A7 PRV HEE T3 MU A4 > 4 %
BIR7 5[V BRI (SR 2013 & i %F[ ) T@z BRI T ’g 162,
) > PSRBT S D BB F Y]] rﬁ?ﬁrﬂri’“‘m (Art Economics) il

196 Cal. Civ. Code § 986(1)(a) (West Supp. 1978).
157

1d. at (1)(b)(3).
158 Vickers, supra note 9, at 445-46.
159 Pasharikov, supra note 32, at 392.
160 Mitran, supra note 59, at 1363.
12; OFFICE OF THE REGISTER OF COPYRIGHTS, supra note 52, at 8-9.

Rub, supra note 77, at 1.
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@«r@@«m};ﬂrf 75 [ﬁuljiﬁful“ NS R &Egﬁ;?t BN ﬁf\ég@[gszlﬁm
BT SLER T PR R /*ﬁ“‘ﬁﬁ”')f* SRR R
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333 dixkwm

F B R LT SESE e R BT *ﬁﬁigrﬁlE'H” REERkel i N
ERIERR IS = SRR ﬁﬁ*‘ﬂﬁ?ﬁ‘w’ﬁ D e 1Y e
BRI g5 T _F[ ¥ (conﬂlct preemption ) 512%';166 °

3.33.1 Rl

333.0.1 ik

1980 F IV Morseburg v. Balyon %7 J}j;‘fjrj‘r?ﬁ# AT oy PRE T REL b Ak _l/f
S -JpJ\HF[[Eﬁw‘*‘ﬁﬂi[ﬁ;&g[\}?ggt;f\ £% 1909 & 1/ 3 [y Fck _FF' F E([F'”FL
YRR 7 R A YR EFRE B (1) T 8T uuu%ﬁ
) 167

E1N IS S "?‘?34‘55'65“ EL 5% i¢i7\“‘j~ﬁ? s B R ATEE R

—]

163 Janevicius, supra note 99, at 421.

* 1d at412.

° European Visual Artists, 4 Third Chance for the Artists Resale Right in the U.S., ARTIST
RESALE RIGHT ALL OVER THE WORLD (Apr. 22, 2015), http://resale-right.org/a-third-chance-
for-the-artists-resale-right-in-the-us/.

6 Shipley, supra note 88, at 9.

! Morseburg v. Balyon, 621 F.2d 972, 972 (9th Cir. 1980).
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333.12 FT’T

Morseburg 1}(1@:#*]; [ AR P, (el I e B o f5EL R M =2 BT

BRI B [k S PR A U I R
(7 @s«lmwﬁ]ﬁ@%u C VR I LR A VT bt R
- [EflyE 3?E[Elriﬁ'\?%fFJ€UﬁL7V§E AR ﬂfﬁ@‘u (public domain )
T > Morseburg RV RUF BERFFTUIBE W A AR R R R
) > FHE Y FIO R AR (A L ARF R, l"E*VF e E"’% =
P S SEIE R B R Sl 20 Mw P
% BRI R I/;:WHE Y H R R T E T A l’*’ﬁ‘ Al eyt
P Sy QRS R e

168
169

1d. at 976.

EBREXRE 1 BERAEABZARC D TEHGH A7 EBHR - A FE KRB

B RARE B AE o B A A A IR A ) P A B A 0 ISR A B SCEL o e o
Goldstein v. California, 412 U.S. 546, 93 S. Ct. 2303, 2311 (1973).

n Morseburg v. Balyon, 621 F.2d 977.

72 14 at978.

173 Kyl A a4 , (Contracts Clause) & "iE#42 % ; (Due Process) = $

Ho MEBAEZBFER  RAEE S ST

Jennifer R. Clarke, The California Resale Royalties Act as a Test Case for Preemption Un-

der the 1976 Copyright Law, 81 COLUM. L. REV. 1315, 1331 (1981).

Id. at 1331.

170

174

175
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3.3.32.1 Ak

G 30 257 > FRIETY SIFEE > P e s R R HCRCE Sam
Francis Foundation v. eBay Inc. ~ Sam Francis Foundation v. Christie’s, Inc. -
Estate of Robert Graham v. Sotheby'’s Inc. = % > féfﬁﬁiffr%z—* 571 “ﬁi@f??iﬁ 73
ﬁfﬁﬁ%’ﬁ I BE‘EI?J RV EE D TRl R, (Commence Clause ) 76, 15
ﬁﬁ@“??ikéﬁﬁﬂgiﬁwgg7f@W***NE?¢ﬂLVﬂiEH ’ﬁD*Hﬂi**ﬁ%%?EﬂﬂQET%EEEﬂD*H?ﬂ
SEIT S T PRI 1 5% o S e e
ERIENG 7 Sk e Bl RlE e H U b Srif e R S Tl
LY BRI BE R TP T 5B o I 3 R
R - T [ R S RS o RSSO ) R
o R 2016 F 1 F[ R P epigs e

2016 & 4 E[Up 2 F 1k B TR R | S155] Estate of Robert Graham v. Sothe-
by’s Inc. Rt KEE %!T’J”Wir gy Fg',, 'ﬁrﬁ“fé?%quWJ/Q'f% '
f‘%?d%[ﬁﬁ‘ﬁfiﬁjﬂé 1976 & 1< (AR - (R (5 S F B ey
T TR L e AR B B0 By i
PSR B FRRE  RE R A (A Y 109 153TG)
HPBATY R U LD B S Y 1 e e

176 s const art. 1, § 8, cl. 3.

77 Sam Francis Found. v. Christies, Inc., 784 F.3d 1320, 1323 (9th Cir. 2015).

78 14 at 1326.

179 Sam Francis Found. v. Christies, Inc., 136 S. Ct. 795 (Mem) (2016).

180 Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417, 429 (1984).

181 Estate of Graham v. Sotheby’s, Inc., 178 F. Supp. 3d 974, 982 (2016).

82 LM EAES 100 EAEQKAE T TRBH 106 HECIAZRAR - URAK S
BAHRF T ETUDRBEZEITAAN > REFTAATBREZATA > FLREEHE
HMAZRE BT UMW RP T EETUAREXRHEEFATUARE - wEETEY
RBFHERRARES 104A R OB F M > BIRHITARE > EFEEEE
B AT X TR RF T HE - REHRKRRAZF 104A 155 ()RR il 42
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Rk I éﬁfﬁjﬁfr,ﬁ;j;ﬁgu (‘:?;% Iy ﬁJrF%fjj—b ) ;ﬁaﬁ[[;ﬁ/\u[ f’éﬂft&; r a.ﬁ;t[ ¥ |
(federalism ) §L¢ F‘Lglﬂm[?[[gylrﬁ Aty ”T Morseburg % I/}‘FJHJ ) e
|F~3flﬁ 77 E = l— I/I%FI
33322‘F%
5T~ R ﬁlﬁ% f'a@ *ﬁ%rﬁ 57 W RIS 8 K P
FIJ;JFIE"FE‘[ ) @{g?wwﬁ FKHIT 1\&%‘waﬂ B [ﬂjkE[EH g1,
P[RS AR F’\% T R B;Lﬁfuzgjrfff#ﬂ/%ﬁ SR ny/?ik“‘f'ﬁ WY A EEE |
PP HFRAIY UG BRRY 8 5O
Bﬁ[%&_f ?:,ff [/%%HWS s BT - hﬁﬁjg I ﬁ\ﬁ] ﬁ{: {Ezi%‘nflaﬂ ig, Iﬁ;"‘ih(m—ﬁ n
%i.fTﬁidﬁjﬁMﬁFﬁﬁfwﬁ#da@I ﬁWuﬂw %HHEL%R
e i ﬁﬁ%‘wfﬁp% S NA I
71?55]&7 [ﬂJSéLE LB 9= Estate of Robert Graham % V¢ {=fg * j“"i’izﬁlq%ﬂ'

W OHAEHEREFEREZ A MFREXRERFRATRAESY > AR AERA
BEAMBERAENEZ B BASKE I ZHEHARE - ° g
83 Quality King Distribs. v. L’Anza Research Int’l, 523 U.S. 135, 118 S. Ct. 1125, 1125 (1998).
184 Kirtsaeng v. John Wiley & Sons, Inc., 133 S. Ct. 1351, 1355 (2013).
185 Omega S.A. v. Costco Wholesale Corp., 776 F.3d 692, 695 (9th Cir. 2015).
18 Egtate of Graham v. Sotheby’s, Inc., 178 F. Supp. 3d 974, 983 (2016).

187 14, at 988.

188 Shipley, supra note 88, at 19.
189 Kirtsaeng v. John Wiley & Sons, Inc., 133 S. Ct 1351 1363 (2013).
190

Omega S.A. v. Costco Wholesale Corp., 776 F.3d 692, 695 (9th Cir. 2015).



Fim E FivHEEE 2 27T 203

IR AR [ T LY R ﬁf—“g REIEST SCR R NGt
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T” T [/Efg.:rﬁ%,qm

ﬁ;r i’,gﬁ‘k%‘g ( The University of Georgia) 1% 2[5 David E. Shipley %]
PHD LIRS o (S5 SR R Al R % PR ST e B
ﬁ%ﬁg’ bSO @*‘T&“it‘{ FIE A i T' SO AR EUJ‘”* iif‘
WVH%*ﬂBmﬁV%M@?WZH@ﬁ1@J*”#’W~@u

193 _
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3.4 Hfth

341 FEKME
2012 # 10 ] 30 [T s = Ry s S (Al pS o B
ﬁmzP‘MLb@ P SRR 2 2015 5 4 ] 14 1
= ERBED BT Yfik’%ﬁ]‘ﬁ IR R [ A
%E“ﬁ 7 IH 7/[ LE Bé}—f\[ﬁyl 7+ %Wg@—k[ﬁ}l“[ﬂ{jﬂgﬂ ib@ I/[Eyl;g;196

191 Shipley, supra note 88, at 23.

192 Eldred v. Asheroft, 537 U.S. 186, 222 (2003).

193 Shipley, supra note 88, at 41.

194 David S. W. Ma, Right to Integrity and the Proposed Resale Royalty Right and Notification
Right in the PRC Copyright Law, 49 STAN. J.INT'L L. 477, 479 (2013).

195 European Visual Artists, Discussions on the Artist’s Resale Right Adoption in China, ART-
ISTS RESALE RIGHT ALL OVER THE WORLD (Apr. 15, 2015), http://resale-right.org/discus
sions-on-the-artists-resale-right-adoption-in-china/.

196 Ricketson, supra note 1, at 47.
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WP 2010 =4y Tl ERE e EGE e i)k | (Resale Royalty Right for
Visual Artists Act) - W IFETRIY SASTATRE NE RS ]'EFE#I;I/JFHZ%[JE'J197 s El
&4;2 I*‘f E‘L\EE %,[—Jk l/)rg;—k SR ﬁfj?iﬁw;ﬁlﬁc I/rpg "\f[:F £f_h§ ’f3l‘;§ﬁjF§I
T?’Ff‘i% i 1,000 @fﬁ’ﬁ‘/ﬁ“ I /ff’*f"?ljﬁjf T Fgﬂi u—ﬂ&*]‘ﬂ@ F1i 5%
IEAE D & EE mﬁuﬁv@ (USRI  E R RS yfp 70 # 5
RISV ST AP FIALE 8 8 £ 4 5%'%° o FUBT 2013 VT
Fo o FIE| 26% [EAISHLF] %Jé » ﬁF'Jib@ ) E) 91% /*Emémﬁ;@ﬂj\g

E‘I sl VB 190

343 =B

E U A A A 2 F‘Zf (Ministry for Culture and Heritage ) 7+ 2007 =
Wuﬁ?rl& Y AP SR R (A (5T ﬂ;l
%!TE CF] ff,hg VBT, 500 ﬂ’fwsc ﬁﬁjg@@m%;%ﬂgt 5% ~ 3R
ﬁgﬂ’%’biﬁﬁi [ REHHRE] ERAS —jf J[I 50 ﬁF » YRS #y (National Party ) I') -

o RGL IR S R BT 2000 F HplE S ESal-7 3
GHAZ2 (Victoria University of Wellington ) 328 Jonathan Barrett P2
_EEE AR VP“‘%!*L“ E’Fﬁﬁ[aﬂﬂi HHCHF R VRS 7 ﬂji&lﬁlﬁirrrﬂﬁ#,
D BAEEE T [ [ ESTEREST] H ~ UE J/EAT'/FWJ%‘W‘?%%%ZM 3k
fif > SR R~ (RS S A R U A
ﬁju[uzoz .

197 Barrett, supra note 53, at 94.

198 Elisa D. Doll, The Equity for Visual Artists Act of 2011 (EVAA): Crafting an Effective Re-

sale Royalty Scheme for the United States Through Comparative Meditation, 24 IND. INT’L

& Comp. L. REV. 461, 473-74 (2014).
199 Janevicius, supra note 99, at 397.
200 Barrett, supra note 53, at 92.
201 14, at 103-04.

202 14 at 108.
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Confederation of Societies of Authors and Composers ) P IAfifiyi s flu AR
PP BT F1 B
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o TR FYB IO ) 9 - BESSRY BRI g )V B 9
B =t = B e o A % (oA B AR TR SR R [
B RSB SR 2 AT 10 VT - SR e
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Fho B SV 10 M iir R ?”EJ“EIEME g iiif’?rﬁlﬂf,!f{é  F|
FIUp B A e o MR 2 SR IIZBE TR -

2B i TR LB AHHAN, o EELRLE F 4 X 4F

F 369 (2008) -

g s T Al HEEOT R 77V R 74 YTV EE
TORXBNAZ 4L &0, » pELELE S 2 X% 23 £8F > F 232
(2006) -

° CISAC, Introducing the Resale Right in Japan Takes Centre Stage at Tokyo Academic Sym-

204

posium, INTERNATIONAL CONFEDERATION OF SOCIETIES OF AUTHORS AND COMPOSERS (Feb.
27, 2017), http://www.cisac.org/Newsroom/Articles/Introducing-the-resale-right-in-Japan-
takes-centre-stage-at-Tokyo-academic-symposium.
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# & 161-162 (2013) -

7 skt Tk EMMEZE AN, c HAMARAT - % 95 M B 119
(2007) -

208 gz THEAMBEZEIRGEEER,  HEMAMAT > $ 85 Mo 7 31
(2014) -
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FEA > THRYUPEHRTEMARBE A TAREZI AR,  RKES F 30 B
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FZEAMHE - | )

212 glsld > TEEABBEZRRAE, 0 EAELRE B 3 A% 4 M F 33
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M ko TEEABEIEAE,  BENTEMERRRFE B TS
(2011) -

214

KREFEHELS 18 TR E T T EEARTRARE > MA LB HEARME AR
# o RR AR RGE  ETATFRE -

BAAE 0 FAEAER (1) > & 103 (2009) -
THEHEREEFZHFMAZEARMERS > ZREHHEBAREH - rBE > T3
VEAMHEFR 2R, BI5LP % > BB TREZERE LA 843 (E/)
' 221 (2014) - EZVELAARRBE LTS AR EBR LR F -

217 Bussey, supra note 12, at 1104.

218 k2 9 > B4 B4 © hitp:/topic.udn.com/brexit/p, | (B4 BIRER] : 2017 4
10 A 17 B8) o ( T{a#hsEE Ak —ss e 3R B - RE9 A R BOM RIS Bp 25 # vy 18
oo —HRERE > HEMRBEGHFEMEY 1 £ TRMNEGFHy AEBKR
BAXE  ERERGH AL AR Lo iR f 2 o e 2013 4> BF4EE 4
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216



BIERHA Y TR > ANESRRT > SR 2014 F 7 OEAPSTARS B AETHT 990 P

(%33&6@ﬁ¥@%@ P RLH OB B AT ] AR T
[~ S RS - P - GRS B - iy Artprice SRS ) (2014 o
F it~ APEARAS FE ) AU AR @?ﬁfﬂ?ﬁﬁf 5 & B fLEE S
EG 15219, s fet s i f“J A S B
BV Ik s HPY o R T 9 0 IO AR - IS Y
AR ﬁﬂ%@zzo b B YR Y 7{221 H ZS BRIV A T
B i i e LM e i i
HURE ‘s‘/}?ﬁl&b@,lf %ﬂfﬁigﬁp R B T El[ VIR T
%V IR ’Em STHPLRL R SRR R SR
5 Abigail Esman i 2011 = 12 Fl 7@y =4  (Forbes) #F&E [?‘F]Lluiﬂ S
VRS RO ALY HIP IR % P R R =

- B L"T?H%E%Ef DR (EPRTESS - FRIRLT 0t Ve FhiE

S 72 B Fkﬁ‘/‘ e HES e P V] - 1T
ER AR Fe'ﬁfy/fﬁ?ﬁg E‘%%H/%Wﬁ]?&?wﬁ}l YREGL il “%fﬁ&

SR L ugnw W EE -

29 pmEarERE GWEBAEMTE 2015 £ 3 A 24 B skh B

http://artemperor.tw/focus/867 (1 B M BFM] : 2017 #10 A 22 B ) -

Turner, supra note 66, at 370.

PP dm b > BISNEE AR EE RAE T RR > i £ B Jeffrey Wu i 1999
A EB A B E THZHE » See Wu, supra note 4, at 543-45. vbF| k4%
Victor Ginsburgh # 2006 5%}k 834 & 7 352 #F & ° Victor Ginsburgh, The Econom-
ic Consequences of Droit de Suite in the European Union, 35 ECON. ANALYSIS & POL’Y 61,
68-69 (2005). LA Graddy #4%# 2008 FHA R B EMTIHZA R FEHATH £
EEMMBORPTEATZ RS R -

Abigail R. Esman, The Droit De Suite Dilemma (And Why It’s Just a Bad Idea), FORBES
(Dec. 21, 2011, 11:51 AM), https://www.forbes.com/sites/abigailesman/2011/12/21/the-
droit-de-suite-dilemma/#1fcd63cb7ae9.
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