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Building Encroachment and the
Doctrine of Equivalents in Patent Law

Min-Chiuan Wang’

Abstract

This article uses an American property theory—the boundary principle—to
discuss the neighboring relations in Taiwan’s property law and the doctrine of
equivalents in patent law. The aim is to point out that although these two branches
of legal doctrines seemingly head toward the opposite directions concerning the
distribution of rights, they both base on a similarly principle: to distribute positive
or negative externalities in accordance with equitable considerations; both doc-
trines are anti-fragmentation principles aiming at recomposing fragmented property
rights.

The theory of this article is founded on Michael A. Heller’s theory of anti-
fragmentation and Frank I. Michelman’s arguments related to the efficiency of pri-
vate property. Heller argues that the boundary principle long existing in property
law is to prevent waste of resources caused by fragmentation. Michelman’s inter-
nalization and nonintervention rules, two composing principles for an efficient pri-
vate property regime, are the origin of Heller’s anti-fragmentation theory. This arti-

cle asserts that the rules regarding building encroachment and the doctrine of

Associate Professor, National Chiao Tung University School of Law; J.S.D., Stanford Uni-

versity.
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equivalents in patent law are the examples of Heller’s boundary principle and
Michelman’s internalization principle.

In the relation of building encroachment, the right to request land purchase by
the trespasser is a typical internalization rule. To consolidate rights based on the
reason of internalization often realizes in law as the operation of equity, and nonin-
tervention rules appear as the formalistic reasoning of the law. Yet the fact that the
law leaves ample possibility of unconsolidated fragments shows the disparity be-
tween the economic and the legal rationale.

An act of encroachment is one that causes positive or negative externalities on
another. The doctrine of equivalents in patent law is a set of rules that distributes
the benefits beyond the literal scope of a patent claim. Formed by case law, the
doctrine of equivalents used to distribute the whole external benefits to the pat-
entee; this kind of internalization rule caused too much consolidation of the rights
and was opposed by the dissenters at the U.S. Supreme Court and the Court of Ap-
peals for the Federal Circuit. The development of the limiting rules of the doctrine
of equivalents allows the courts to distribute some of the benefits beyond the literal
scope of a claim to competitors by re-categorizing them as externalities; the limita-
tion rules thus avoid complete consolidation of rights. By contrast, it seems a pity
that Taiwan’s courts rarely comment on the legitimation basis of the doctrine of

equivalents.

Keywords: The Boundary Principle, Building Encroachment,
Neighboring Relations, The Doctrine of Equivalents in Pat-
ent Law, Externalities, Internalization, Non-intervention,
Equity, Michael A. Heller, Frank I. Michelman, Henry E.
Smith
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FRVEPERE) R phe o RPNV 7 8 PR SRR RURUN - b URL YT
S 2 il I*Fﬁ%ﬂu SR IR S O th LT
WL TR 2 i - REFIIIFVRA > pRL 2R ™| Co e = RV
B ek ?}»E:IFIQI'E;, IR 2 I DI Féﬂﬁgj%%[}zz7 .

2.2 Michelman By ER1L*E Bl B AN FEXE EI

Michelman ?ﬁéﬁ«]‘"ﬁj}kﬁﬂﬁﬁfﬁ’i W@rﬁﬂ@ Elfj?%ﬁi}’ﬁii o ;E[EEIF%%EJ%;"EJW
% (PP) =B % W_?} (non-PP) 5 HRHEAAIEUFA (PP ] private
property > T Mlchelman FOd Pl RERASE ) o (£ E%ﬁ@fﬂj@ lﬂf—ﬁiy ’EFI £
}%U,’!FI,V@ (initial acquisition ) Z"§EIE (reassignment) FUAI[] 9? £ Elﬁﬁgﬁ‘u*@
pliﬁ Y T TF, P4l = R RURI ( torso  principles ) @ H B AR E E| A ( sole
ownership ) ~ FIZVEE JT@ ( self-ownership ) ~ & PUATE JT@ ( ownership of
product ) ~ FZEF I (freedom of transfer ) 8, IRIATE A ﬁlfﬁ =)

QKE

25 Michael A. Heller & Rebecca S. Eisenberg, Can Patents Deter Innovation? The Anticom-

mons in Biomedical Research, 280 SCI. 698, 698-99 (1998).

Heller, supra note 3, at 1175.

Id. at 1175.

% 5. Radin #} Michelman 932 #% @ " Ao 8F & H1Z LA & & W R0 R BISLARAL - &
AR TEM ARG AR s rEREFERA nﬁﬂ.za{l-k%ﬁ[?!‘ b SR TR -
Margaret Jane Radin, Property and Precision, 39 TULSA L. REV. 639, 641 (2004).

26
27
28
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é‘ﬂﬁfﬁﬁﬁ&p@ﬁﬁfﬁﬁu Cf R RS AR, o TS 2 ATE R (full
owner) BT H CEHOIOS RN ¢ ISR, i
FEEH LRSI SRR sk 2O L TR o
gt P ﬂiW*’w&*%@% D OTEEI
TRRE) N R VRO YRR A R - U AU A 2 Ez{ﬁ&
PSS ) S R O e R
EEA R el = PRI U & (AR FUISTNE (state of na-
ture, SON) ~ Eqﬁfﬂ‘ﬁﬁ'ﬂ (regulatory regime, REG) - QZ}EIfJﬂﬁﬁfﬂﬁ H (forced
sharing for needs, FSN ) 30, FIITE T’F' = l}iﬁﬁ% fﬂf\_lﬁ[ H
@Jm§ﬁﬂﬁﬂ’ﬁr5@L%%WWW@w%ﬂw B - g
,J,I,yj I8 F'Uq’i] H”,L—E‘c‘ y 5: I8 EJ@@E'JEF@FWJ : g@ﬁruj’} ﬁ; ,%?f/fg WE—*FT‘ [_
VT CER NS P [ ] AR 2
WES I wiwu@ﬁg o IR e - BN RES (F:H
F1 > Michelman FrHdZ[[fYy Fg[‘]ﬁ{kﬁu > = ,QW\W@&F#%T” I[EH—FEFJ'F[\J =
M|, (commons) ; [fi rwﬁfu’ﬁﬁ‘ﬁfh ’ ﬁ[ﬁ g e IJE[ﬂLFfFiiTJ FIJFVTFIJFJ

FHyk , (anticommons )

29
30
31

Michelman, supra note 10, at 664.

Id. at 664-66.

rights —33) » &R LI 5 privilege —35) 0 IR EFE L% A HE o 4 Michelman #
FeapA A (full owner) 84 % » BP4e rights ¥ privileges 25145 HE Mk #2145 F 84

M TR ALK RBP4 A AR PERRAE , (“To be “full owner’ of

something is to have complete and exclusive rights and privileges over it.”) o Id. at 665.

A HE B HE L4k L HE #E L 68 L E 0 8 B 7 Wesley Newcomb Hohfeld, Some Fundamen-

tal Legal Conceptions as Applied in Judicial Reasoning, 23 YALE L.J. 16, 30 (1913) ; #¢

Heller #7# st — #4458 > > R45 % T & ey4F4E , (privileges of inclusion) & T Hkrk

ey #EF] | (rights of exclusion) - Bpeth =3 538 1~ Fl 694 48  Heller, supra note 5, at

665.

Michelman, supra note 10, at 666.

H# Michelman 4§ 4 3282 %1 T 2ok | 89 4% » R Heller, supra note 5, at 667-68. 12
7RiE 7 > Heller 45t » 34k 8 Michelman #5% % > AR E#RA TR "hx, £

32
33
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(L5 F DA BB » (a0 R R 7R O 53 T 5 % R
ﬁjﬂ@ [IEATE J?F@EIU*TE‘JF‘}’FL Fl] (composition principle) ° Michelman ﬁﬁﬁ%ﬂ“'
SEVT EAR UL » 211 AT 6B FORE €7+ SOt o L
‘ﬁé} il E[j34 D W% ¥ (ad hoc efficiency) - gﬁlﬁjﬂ%ﬁ‘%ﬁ’?? J@ ( mandatory
sole ownership) - Pj?“,[ﬁ[’“‘ (internalization) -~ Tj ¥ (nonintervention) - [
TGRS AP B R~ T
A IR R T S PR - R
PR AP T > ] RO 0 R o PR R AR
my TEIJPEE%T RSt i R U i R R N giﬁfﬁ i JFL@F"[?V Y e
B W BB 4 % . Michelman PR AL = jm (LRLTT
*EJ?F@FIWF%E‘}%J ][ RN e rﬁtfﬁ"fj’fﬁﬁlﬁ?‘}k'f$:%§lﬁlj P%E"TJFEWEIU?F%F*}
SE - PR R SRR T R R
;kéﬂztgfﬂﬁgﬁju ~ EY AL Y PREE pfjl";;ffﬁ’i @iﬁtlﬁgﬁjﬂ ( modified com-
mon-law regime ) | ° ‘»ﬂ*E![J@ﬁﬁjUFfUEUﬁ’?EJ@?F%F‘} '—4\\§F‘{Elfj[3f«LﬁjuJ » TE fFEj%T
IR E 35 o (I PR P 2 e oo
Er,[\JfH@EU%‘F}j%F\[F%mj HIHI % > Michelman ?i?@mﬁﬂf“’é‘?j\j FERL
EFR ORI IR S Rk o HEE A podaFST o T RiiinE
RS IO PR RLER PRI DA * OB —— SRR -

7] » B 3t Heller ¥} Michelman #4 5T & F vAM5IE o R, Heller, supra note 5, at 668-69.
Michelman, supra note 10, at 667; see also Radin, supra note 28, at 641 (F£74 BF & %] &
SLJBH B EARYZ AR~ R A ARZRA]) .

Michelman, id. at 669.

1d. at 670-71.

Id. at 670-76. % 5L Radin #f " ;b | 2 T R F78 9 AR8E © mapbasat 2w TR A
MB BN ERA, LA THAMNLZMASN T 22THEM , (ful
alienability ) - »A Radin #2 Richard Epstein #4223 5 3% &4 > Epstein £ 7k » B & 04 P
H AT B ¥ AT AE 28 09 48 23R ¥4 4F 5 Radin B £ 7k » 38 454 09 48 2 M 25 S f AT
PR A5 SISk R AR A A A o o Epstein 89 R B T A FEAA, - Radin
o R e B T NERib# 8] |, o Radin, supra note 28, at 641-42.

34

35
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PR AE N FFI‘}‘?E“ Elfféﬁ”ﬁg‘ﬁlflﬁ?fﬂ ------ i P AR RY ﬁﬂﬁﬁﬁ'%‘ OB
EJF’?E o [ﬂjﬁ %LTF ﬁyiﬁﬁuﬁfﬁd [E%[’CEE”T RO ] EJ’F; -y
Hfi M= glﬁ@;fﬂjﬁr pﬂ[ﬂ?‘ytﬁglﬂ RLD T AEIAVERE ) & E5Y SRPAVERE] S
FJ §ruE p J J/EJ;*ﬁKF ) ﬁl’if% 515 fﬁuﬁlﬁﬁ[ (perfect externality ) - fL
}‘F[ "5 {f L?]Kf\__,)[ﬁ k uﬁﬁ |J =gt Iﬁ (perfect internality ) 117l

R - (5 *%Hﬂwﬁﬂ i) E R -
TWﬁfm%ﬁ ZRELE Ww%ﬂﬁ%‘WHWW#%WW wh
qo Pl Fﬁiﬁgﬂf[’?f¢ﬂlf IRE o TERL S pURLE Ehj@%ﬁfuﬁﬁ (IR I (=Y

ﬁfﬁ‘u$ww

[* 1P PIBESRRLT] (A =5 U > (HRLT (A ph PRt [0 (1%
FRFIFVREHE > [ L 3 AL R (1053 e o [T o B E ISR 2 U
% 0+ AU RO % o BB - T
(nonintervention ) £ {5 F 1 EHEYRREH > f' " AR Y > BT
e A w—ﬁ%““ﬂkwﬂf i
]E[[-E[ sljrrTE ,j@jm&ﬁnﬂ g o R Sﬁ ug:j ) Ei_ﬁ'@ ﬂj f[ uifj
i %ﬁi ﬁiu%EW&W@W%i’ﬁW&W%W@WﬂTWW
Mk | ]EEW@ﬁ:U@ﬂ IEET Tﬁ (=4I H[] ]’ﬁ:JF'LﬁF"[‘JV’(%F[Ut;JE[j I S A
A ﬁl@wj A I AT B EAOE | PR
S HE Y ) [HTW’W VIR AR TP IFLfrJ

(internalization bias) =2 rj T3 F'[FWHJ ( nonintervention bias) ﬁ[[ﬁjf‘ﬁ

38 Michelman, supra note 10, at 672.
39

Id. at 674 [ vAPRH|E =L 4% 42 4 28 B (restrictive doctrines respecting easements in
gross) ~ RARATHEZIRA (perpetuities) ~ FE & £ 2 (covenants running with the
land ) ~ b R %] 4 3¢ ( restraints on alienation ) ~ 3t 4 #j K] ( duration of co-
tenancies ) ~ 2.k #74E 204 P A AE R M A% HE (novel easements and estates ) 2] ) .

40 14 at675.

4 14 ate76.
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.ﬁjﬁﬁ”.éﬁ% fHGERASHIPI > =T jﬁl FHES SR gugqﬂ

Heller FrEifusg 4/l » 7+ Michelman uw@;@ Fl [ﬁl’g’# Fﬁg [
PV Tuirirf HE = N R e TS e '/ [l > HIRL™ HE 1 ’aﬁ
Pl E PR Rl ™) ?BJ SRR S == fh AP 3 P A AR Y PR
T R XERL IR 3 S 1 poAp - o AU B > Riederp = 7
12 EURL » Heller 0= RS i ARt > - A1 i 326 (O™ S 45 ] 5
([l Michelman p‘@wugmtﬁw@@ um@ﬁ“ﬂeuﬂ B o Sy pFEE T Jﬁﬁ

T T ’WfWE%WEWJﬁﬁw*E%@Fﬂ
U PRI T AL EECPE » KNS PR
TR PATE MY r}ﬂ?“ FUBFE! S xu@\ﬂgm']‘?ﬁw FENRIVETE A WU

FrEp & (sole owner) Eﬁ %’ RPN AR ﬁ’?ﬁﬂjﬁ IR (B g -
T3 8 B IH’?& .iF’?"EJ b Vi A Jﬁuﬁ[f"i‘é‘m T PR
Bl i_z:ﬁ[ I HFT TSIV E T p T J’,}i@fﬁ?ﬁ@ﬂjﬁ?j W s o™
T BOIY S - BT R (S e R
gpe - BV R SRS SRR X ) o [ EEE R AP
BRI, o T B 2 PSS 4 o

2.3 &1 Heller B2 Michelman

Heller %* Michelman EIU%[TMFE'T i > EVEF-PNEL Michelman [iv] Jjﬁ [~
‘5’?7 T SEAIH "LJE'EJZ‘L +L Heller ~ Fﬁjfﬁ%b 2R S i KR! 45 }L_{%
Michelman % (Htfiifiv) Heller i fLAgII | [|4’2ﬁ =5 (P IR E ) L -

LA B O IS 7o R E [EI” SR T AR B R O
MV @ DRI o R B A ORTE -

4214 at678.

43
Id. at 678-79.

Mldat 672 (iAo T REALE Es o R E Sk R G BT A— 5 5 Beel
FIHA—H LBAETRYVOEE | ). 2 RZXE 673 BME T -

45

See Heller, supra note 3, at 1198-1292; Heller, supra note 5, at 660-77.
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IR T SRR P AR e = T SR A Sk
7 54 (A A ORUFV o {0 5 (g e e AP I > TRLIE S P65 0F 7 3 )
L

3.EL R PR e ARGV (B R IR ol A P AR AT S

PET BB e = ISP Ut 30 ST RE T e AL
e ’r‘rg:*gwi AV /17y AR -
“ﬂf/D ISR ST SRR AR TR
cpf"lﬁgl R :LFririﬁf?{L F‘ [[%@tﬂlw@: e T
IR i E PR A Jﬁ%_ﬂ B pLEEET o Al 2 IR
Hl - ~H§fiffﬁL Il ~ FIVGERRRLAE S B SRR R > P 78
) fORES waJﬁj]a@ﬂﬁﬂ@ﬁ R = 7 FRIFI e

PR *E@zr’p?ﬁéﬁﬁﬂ IR AR (Jﬁ?j\frﬁww %I;J:Fqﬁﬂj ’
HEREY ﬁ B Pl S A A2 AR e ) E%‘@ﬂm@%’ﬁ [~
G50 IR SRR Y T S % N B
ELERTUE SRR E R R fﬁl“ N ¥
e (S AT o # SR PSEST T R - 7 Heller pORSEEEE > A
REFIV SRR (= RFOTR 2 G RS B R R S Jfﬁl '|
f o SSSTRLRL - PRI - I [H‘*Hf E) > WRGEES il 530 (=~ (W [y
(P8 ﬁ@$ﬁﬁmﬁj%@“@ﬂﬁﬂjf”

3. RENAR

EPLHSIOAIE > T XY 796 [ERESY 796 Rl 2 T FAEL A BT
M EPLE ST Y IR o s SRR R BT Fﬁ/iﬁl IS

B W A AT LA B - 2 3 A B0 8 SO R AR SN A B R TR T A

HmBERE Y EERR S > AP ER LR -
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S BTE) O T ST R FIRE R AR ORI - BRI AR R
FEP IO ARG I 2 SREHEERE AT B SR TR 7L F=AEF]
lﬂlf[rqigu[i@’mp[ JRL# o

E Al %%rﬁfi$%¥ﬁﬂﬁﬂﬁﬁﬁé4%“ﬁ FEEEp > 3
@TEI]E[LJC:L[:%\[ , ﬂi:r}qj@[;rllﬂﬂ Fu@m @FUJP;\A4 %r)ﬁj A SRR EJHIH;?H
YR E VPR IR - i/DTU?iE' 1 FE?E##;F ST A U e L
95 P o PTE S ﬂ¢ﬁgj . ﬁ??y%ﬁ%UF:ifjﬁlJf? p vf;gf%ﬁﬁg *
*@E%m”@}»fﬂ‘§w@%ﬂ'“%@F@EﬂJﬁ%Jdﬁxﬁﬁ@;ﬁ?@“ﬁﬁm
ﬁ@?%ﬂ@k’Tywﬂﬂﬁwﬁkv“ﬂdﬁ—ﬁwmﬁﬁﬁir@
54Jﬁﬂﬂgu%mﬁﬁ?ﬁk#gbjfvﬁ§:9ﬂ S T (RIS i 2

P R TR JERVFRERY 5T e R o ST R %ﬂ“'
;T*Ejpfjgggpqtﬁgg@ []@l_ : t\;ﬁ#ﬁ;ﬁpﬁ gigkﬁ rfi1sﬁ%t,br&'7yﬁit IFTHJ;FE[
ﬁﬂ@yﬁﬁﬁwﬁﬁﬁﬁu < TR N R s, 0 e
Frrgﬁga r&j;fgj; FlIff * 50T ST A 55 g@ (~EPIEES 0 F gJEl][ﬁJj N
e ]| ?ﬁ?ﬂﬁw’\ ElGN F Hb*'ﬁl VR S N ETE S pOAEF

47

III

MARREEN L EFEGNHHR > FEAETFE "TAARHMGIHARELERL
WA BERMF A, o RIFZERAHAGHE () » F 310-311 (2009) ;
RO TRIEMER B AT MG ELZZIA ) - 8RR 5 89 M
B 147-148 (2006) ; kAakr > THAAR - BEREZRERS ) F]Ea’&""%&éi&’
% 104 #9  B 198-199 (2004) ; 4kt > T #EEARABGAERIIEHR, » ARk
R % 169 #10 B 104-105 (2009) (" AHRIE AL AR PTH AL L IPTH
HE o A BT A B BT AR RS S, ) o

48 BRTF 0 RokdpAE 0 B 254 (2011) -
49 s RikMaEsm (E) > & 319 (2010) -
50

EEE Rk o B 196 (2011) ( TARE LB AR > A AR SR £
Z o fe¥Re A REREE z%lé,é/\ﬂa/kﬂmﬁl R ARG eeee 1) EEE WH
470 B 310 4R kM THMR BIEFELEFERS ) 4B 3E 478
198 -
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BRETF > AABIE 48 H 253 -

PR~ BERE B~ TR TR REF 796 BT (R&ikix 62 F
SEFE 112 5ER6] ~ RGERE S F£6 L5 % 1799 5EHI6]) > ARE 976 2 2
M Tl BEARE XA ELEY | 2T B TAHEARELENR T LKA
T ARG AT B3 0 AR IR A AP 2 R A 5 R EFE > s
500 ® 197 Bk TAREEEAENE AN, c R ALERRE Ko A
175 (2000) (BEEARRERNRES 796 45) 5 #AE2 > #7383 49 0 § 320 - MR
EER AR RBRABEFERF 796 £ HE > THRITGHARAKRZZ
o L RRER RIATzE B 175 htak > TR S EE 24, > 7
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Frof o CER SR IIRL - FERE PR - BRI T RS IS« R
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PR > P A @RI T % P9EE IR S R RO - SR
SEE ISR N PV IHEIES g o 25 PRI AR REEDR S A R e
SEH B U ¢ I PR R - PSR B ()
PSRRI < SR B SIS S S
?ﬁﬁi’ﬁﬁﬁgﬁﬁﬁmﬁTM%ﬂﬁﬁmﬂwo%%%%WF@@@
PR ST S > SURES R PIE0C (R RALS I O - B

O RABE TR0 ETRA SN R RF B A F ARk
# & o See RUSSELL WEAVER ET AL., PRINCIPLES OF REMEDIES LAW 12-16 (2007) [ & &
%2 % ~ R B (unconscionability ) ~ iB3E /T4 AEA] ~ B R T A THFRE

(equitable defenses) ; F4kuliikFe & F# 8% FAMIEEX T4 (balancing of hard-
ships) A N#£AH]

54

Henry E. Smith, The Equitable Dimension of Contract, 45 SUFFOLK U. L. REV. 897, 907
(2012).
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R pldm M REEEFARELST,, ) o

STEVEN SHAVELL, FOUNDATIONS OF ECONOMIC ANALYSIS OF LAW 83 (i 2% 3% | #& s A B
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F. SCOTT KIEFF ET AL., PRINCIPLES OF PATENT LAW 865 (5th ed., 2011).
“A patent’s scope comprises both the literally claimed invention and a range of equivalents
to the claimed invention.” Christopher A. Cotropia, “After-Arising” Technologies and Tai-
loring Patent Scope, 61 N.Y.U. ANN. SURV. AM. L. 151, 157 (2005).
flde > £ B3 55 IE 6 Winans v. Denmead EF)ik » WA TRF &b — A XW L P
AT —HE——3 s A AT o B KRR IR F am b ey BRAE o Ok AN b
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SR E I[""Jﬁ%-j‘ﬁfﬂjfﬁj’f’{[l‘l:fﬂ WAL > ATt P&’#’” ; Elﬂﬁfﬂ;;uqﬂﬁ
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#% o KIEFF ET AL., supra note 75, at 130. B35 Ta S b 2A LB 0% D RIEX -
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¥, (*specify and point’ out what he claims as his invention) ° iFfFE' gl =
JRELPIEY , (claim as his) — & > &V mAVZHSy - B > BAa JEP A
AUFSRAY ST T” vk fl = [Tk (Winans OELF = [T E ) B ﬂJ
[l ﬁ}f\_[ ITEJ“ﬁJTLj\ AT P FE 5T f[ 15 il SEL o %1 = F:-flj

—Ex

81 Winans, 56 U.S. 330 at 343 (“The exclusive right to the thing patented is not secured, if the
public are at liberty to make substantial copes of it, varying its form or proportions.”).

82 MAEBER PSR TE A ER LIRS » 4 ¥ Charles W. Adams, The Doctrine of
Equivalents: Becoming a Derelict on the Waters of Patent Law, 84 NEB. L. REV. 1113, 1116-
19 (2006); see also id. at 1123 ( T $= 9k Winans & £ #|43% L8 > 12 & 1870 SF2 37 »
FRAHIABETHALLELH ) . R. CARL MOy, MOY’S WALKER ON PATENTS §
13:5(2003) (# £ B -FHay b SREF ey ) .

8 Winans, 56 U.S. at 341,

84 W3t Winans £ 4048 » T % R Adams, supra note 82, at 1122-23; D. Alan White, The
Doctrine of Equivalents: Fairness and Uncertainty in an Era of Biologic Pharmaceuticals,

- 60 EMORY L.J. 751, 758 (2011).

Winans, 56 U.S. at 347 (“The patentee is obliged, by law, to describe his invention, in such

full, clear, and exact terms ...”).
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22 339 U.S. 605, 70 S. Ct. 854, 94 L.Ed. 1097, 85 U.S.P.Q. (BNA). 328 (1950).

See AMY L. LANDERS, UNDERSTANDING PATENT LAW 375 (2012) (31t £ B & 5% %£ 20
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YRR F03H) .
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ZERBEIAZIE  dhH o AR AERAFRAXALE —F T AAAKRNT
Bl

94
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F%), 1961 [ £HHAM "BAH EAH# , (inchoate patent right) ~ "TJEHE# £
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See Meurer & Nard, supra note 70, at 1963 (3% HA R " LA 0y IEF @2 T4
BAE L TR EFREHEEIETFHFEER ?‘) 1966 ( Graver Tank & ¥| k& 5%
WH RGBT EFEIRLG) . B AKMB AR R AZEMES Pennwalt Corp. v. Du-
rand-Wayland, Inc. % )% » 3853 5% % 2A4F (“... the doctrine of equivalents
is designed to do equity, and to relieve an inventor from a semantic trait jacket when equity
requires ...” ) , 833 F.2d 931, 935 (Fed. Cir. 1987).
See Brett M. Frischmann & Mark A. Lemley, Spillovers, 107 COLUM. L. REV. 257, 265-66
(2007) (stthsp ey BB M T > —MRBHEIFTPTE £ 093 5 5L JA 23055 B 7 A1 31
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SLAE VA BE F A 1 R Y R4S R0 B 0 — A% BF %50 Harold Demsetz, Toward a Theory
of Property Rights, 57 AM. ECON. REV. (Paper & Proc.) 347 (1967); see also Thomas W.
Merrill, Introduction: The Demsetz Thesis and the Evolution of Property Rights, 31 J. LE-
GAL STUD. S331 (2002); Brett M. Frischmann, Evaluating the Demsetzian Trend in Copy-
right Law, 3 REV. L. & ECON. 649 (2007).
100 Graver Tank, 339 U.S. at 607 (“It would deprive him of the benefit of his invention and
would foster concealment rather than disclosure of inventions ...”).
107 74, at 60s.
102 Id. at 608 (“The doctrine of equivalents evolved in response to this experience.”). & {E4&
A RAR R ERGE BPE KA IR B DTN AETNER RO F
»Z«E » BB BR A8 A3 8L 6 3R L A ¥ A e B A% €% B k4B > see Frischmann & Lemley,
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supra note 99, at 265-66.
Graver Tank, 339 U.S. at 612-13 (“I heartily agree with the Court that ‘fraud’ is bad, ‘pi-

racy’ is evil, and ‘stealing’ is reprehensible. But in this case, ... these lofty principles do not
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justify the Court’s sterilization of Acts of Congress and prior decisions ...”")(Black, J., dis-

senting).

Id. at 613 (k3fibte a) ke ol ERE G EENS) .

Id at 614 [k %% HF KA 2T TAAFTHFRY  IRABLENTE
(“What is not specifically claimed is dedicated to the public.”) ] .

13 2k SR AT Y ) & & 35 Miller v. Brass Co., 104 U.S. 350 (1881); Marconi Wireless Co. v.

U.S., 320 U.S. 1 (1943); see Graver Tank, 339 U.S. at 614.

107 Id. at 614 (“The claim is a statutory requirement, prescribed for the very purpose of making

104
105
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the patentee define precisely what his invention is ...”).
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B 5% EEI[FJH?“ R R ]V‘Tﬁ F[E“}%u I[Ff%]J CIEIE ST
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8 1d. (“Giving this patentee the benefit of a grant that it did not precisely claim is no less ‘un-
just to the public’ and no less an evasion of R.S. s 4888 merely because don in the name of
the ‘doctrine of equivalents.’”).
EBMI RS LR > BRA Festo EHRAEST ZH R RMBEYFHORE - AE
T3 T ey K | (the essence of athing) ey %k » sLAE T AR LR RE - FE
TR R AE—FEE4 698k (afterthought) - & ERRE 6 RERE > FH8
BATROEGTHFTHILZ > HEB T BEMIVEANE BB R R T 2H
BENG AR B Y AT AR o H RAEAEF RO RAE > TRER RIS A0 EAE - AT
AZEHYFHRAGE "HEEA O T EZ AT EOFR, - A B R
B R £ A 09§ 14 - Festo Corporation v. Shoketsu Kinzoku Kogyo Kabushiki Co.,
Ltd., 535 U.S. 722, 731 (2002). "3 %32 AAET R HIRp 9 A | » id at 734,
HAXRL LR ABERFEFRRNCEHET WG AHFRGFRNR
#£ > 3t JE A 5 Bk JR AU BFFT A 893k o {2 Festo E¥RFT3 R > TNEATH S48/ LT
VAR — B2 R B > 3 JEL AT —F o See Meurer & Nard, supra note 70, at 1948
(A TP | TR L1EGHETRAE  EREIERTFAREFGESLR
Bt o fplde T BRI | (friction theory) ] ; Paul C. Craane, At the Boundaries of Law
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and Equity: The Court of Appeals for the Federal Circuit and the Doctrine of Equivalents,
13 N. ILL. U. L. Rev. 105, 106 (1992) (35% 3% &AM &4 TR A > 2B AT ER T
%ﬁ RAERM) .

Festo, 535U.S. at 615.
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V14 at615 (Black, J., dissenting) [ "#t1% % #& LA > B Eaiit T o Ao~ S AH
AR A TR RIBEME ) c ERIBIFATRAML  BEHEFRE
(IHM'J) A AR AL B @R FTHRR 0 AR EIRREE W RE - 2
SA R TS E N ] .
M2 caroL M. ROSE, PROPERTY AND PERSUASION: ESSAYS ON THE HISTORY, THEORY, AND
RHETORIC OF OWNERSHIP 13-14 (1994); Carol M. Rose, Possession as the Origin of Prop-
erty, 52 U. CHL L. REV. 73, 79-81 (1985) ( & & —FEi# 18 » A LB agi@ism ) .
$vA Graver Tank %% > Black XA E o7 B & AL R AR &M+ % Douglas /J‘\‘)z"-"é?
R FERE T A4 F § AR > R RALA LS SRR > 23R b 3 A
RN EE B AIEAEARAETLAA RS MER > Graver Tank, 339 U.S. at
618 (Douglas, J., dissenting) ( "8 77 &H ¥ F+ » 2P hAF LA 0 AR LA
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31 CarDOZO L. REV. 1371, 1374-75 (2010) (35% %4 H HfE R BB (A0 5R) o

B 7238 5 A AT T R A BT ié’]%—‘ % » %[ % R, Meurer & Nard, supra note 70, at

1949 [Pk &34 % etk 435 5 ks (traditional justification) ), 1950 (3434

WEFRAL)

A EEBIF IR BN Festo F ¥ 5 > TR B R A] 5 0 BLab it € A R eh

A&t > Festo, 535 U.S. at 731 [ T & kB F 38 K 72 4590 A 04 e 4 86 [ < 4h

(beyond the inventor’s exclusive rights ) #4337 ~ Al dHreg ik | ) o

Graver Tank, 339 U.S. at 611-12 (544 38 R 4T h 18 S AFE L84 » ST e dm B A%

REZAN) ; EHRME LA EMAGEROEFEE 0 T AN LB B RE E IR

k2 Lourie % 'B & International Visual %6494 F) & R, ° International Visual v. Crown

Metal Mfg., 991 F.2d 768, 774 (Fed. Cir. 1993) (Lourie, J., concurring).

Katz & Riddle, supra note 71, at 666-67 [ 5] F B 5z % ik F2 4 Warner-Jenkinson % ¥|

RO U FREN TR T RiAL, (an objective inquiry) - IREFR

FWCE P o SR 6 B Ak R AE A o0 R 77 & ) Meurer $1 Nard R[32.% > Warner-

Jenkinson ¥\ > EIFFE AT XA FMe TR GE LKA 0 M@ IR
4 5 3A s (utilitarian foundation) ; 2 £ BRI % SEE H P Festo ZH k> + 3
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Bt TETAIRM | e L3 F e a3 5 A - Meurer & Nard, supra note
70, at 1967-69.
B Bb =& H| B 7 ik 04938 > T 4 R, Cotropia, supra note 76, at 157-58; Petherbridge,
supra note 113, at 1374-75. % % A, Warner-Jenkinson Company, Inc. v. Hilton Davis
Chemical Co., 520 U.S. 17, 39-40 (1997) [ #¥/Br35 %8y "= 424 | (linguistic
framework ) 7 T2 5 HAF IR ERJKZFARXEREHEZRFNF R T
FRBRHFREHRARFEE— " FHEAN BB T (HERE) > ZHMER T
HFAEE  ABDS TR FOBMAT W RE—E T F&%?'Z@k’l‘%fﬁi bR
Z M ) - Katz & Riddle, supra note 71, at 667 ( 3£ 7] vy #E F B 3 % 0 7 ik » 1245 =3
MRES T4 ¥ F ik | (traditional analysis) - FH £ B E A RE FFER
F#hng "KM F ik (alternative analysis) ) ; Holbrook, supra note 72, at 16-17
(B Z3REREHZRE) -
See Warner-Jenkinson, id. at 29-30 (Nies % ‘& 7 Hilton Davis < B & R, » 2 B4 %%
@R AMER A T IR AR P AR R A6 B ey T G KI5 A
LAY F A, ) .
See id. at 29 ( "% meh i A o PR HERN M > FAEELAERBIHFRER
ABAE SR LR ARk — BTt ).
Id. at 35 ( " Graver Tank % ¥|:xFii£ 3|84 Union Paper-Bag % » TF4% & ¥ & Aﬂtf%f?l
(intent-neutral ) #4345 %3525 | ) . Petherbridge 3%.2% Warner-Jenkinson 3|k
BB T klkx T A AYEHE - #HaEgk (certainty)) 89w | » Petherbridge, supra
note 113, at 1402. H s~ 32 R » Warner- Jenkinson EH k2 FTOAEAT i‘J %335 é’] r 'i—ﬁﬁr
T, o RERZAEFAEAGE "‘/Ti
ﬁ%%ﬁmﬁwm%ﬁamyWWv %ﬁﬁ%Aw ﬂ@ﬂ%w%%
BAR o LARA RN R A > T B Warner- Jenkmson ?9‘-] /}&F)Tﬂéj‘ B0l PR AR
a) > #p & RN TH AR egi@4e ;. (public notice) #4/& B - Petherbridge, id. at 1403.
MProxy ; —3) » T &,% Henry E. Smith, Property and Property Rules, 79 N.Y.U. L. REV.
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doctrine of equivalents was originally intended to provide equitable relief to patent owners
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against imitators who would avoid literal infringement of a narrowly written claim by
changing one insubstantial feature of the invention. It has since been expanded by courts
into an integral part of the infringement analysis of every patent ...” Mark A. Lemley, The
Economics of Improvement in Intellectual Property, 75 TEX. L. REV. 989, 1004-05 (1997).
7. Cotropia, supra note 76, at 160 75 & AP R ©
124 “That the doctrine produces such benefits, however, does not mean that its application is
limited only to cases where those particular benefits are obtained.” Warner-Jenkinson, 520
U.S. at 34.
See Cary W. Brooks, Equitable Triggers for Invoking the Doctrine of Equivalents, 76 J. PAT.
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