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Present and Past of the Rules of Online
Service Provider’s Copyright Liability
In Taiwan

Hsin-An Yao’

Abstract

Copyright issues of online service providers (OSP) have long been critical to
all circles in recent years. On the model of the U.S. Supreme Court’s case — MGM
v. Grokster, there had been a succession of legislative enactments on OSPs’ copy-
right liability in many countries around the world since 2005, and Taiwan was no
exception. By consulting the decision of Grokster, the Taiwanese Legislative Yuan
added the provisions of “inducement liability” in 2007. Two years later, the Legis-
lative Yuan again imported the Online Copyright Infringement Liability Limitation
Act (OCILLA) from the U.S. to establish a safe harbor for OSPs in the newly-
added Chapter 6-1 of the Taiwanese Copyright Act. This article is an attempt to
observe the development and practice of the rules of OSPs copyright liability in
Taiwan, to examine the application of those rules in legal practice, to analyze the

reasonableness of the past legislations, and to further bring forth suggestions
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through the introduction and discussion of the key cases in Taiwan in the recent

five years, including ezPeer, Kuro, Kupeer, and Foxy.

Keywords: Online Service Provider, Grokster, ezPeer, Kuro, Kupeer,
Foxy, Inducement Liability, Online Copyright Infringement
Limitation
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See Tim O’Reilly, What Is Web2.0: Design Patterns and Business Models for the Next Gen-
eration of Software, O’REILLY MEDIA (Sept. 30, 2005), http://oreilly.com/web2/archive/
what-is-web-20.html (last visited June 29, 2011) (O’Reilly ¥z MediaLive International #4
WIEA Web2.0 X &9eE o AR¥E O'Reilly 2323 » Web2.0 2 #t& - ff B3bsg » i
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& Jeremiah J. Burke, From Star Wars to Second Life: User Generated Content and Copy-
right Law in the Entertainment Industry, in 14TH ANNUAL INSTITUTE OF INTELLECTUAL
PROPERTY LAw 15, 19 (PLI Patents, Copyrights, Trademark and Literary Prop. Course,
Handbook Series 947, 2008).

56 See Barry M. Leiner et al., A Brief History of the Internet, INTERNET SOC’Y, http://www.
isoc.org/internet/history/brief.shtml (last visited June 29, 2011). See also Symposium,
Panel Il: The Death or Rebirth of the Copyright?, 18 FORDHAM INTELL. PROP. MEDIA &
ENT. L.J. 1095, 1121 (2008).

See Kelly M. Maxwell, Software Doesn’t Infringe, Users Do? A Critical Look at MGM .
Grokster and the Recommendation of Appropriate P2P Copyright Infringement Standards,
13 ComMLAW CONSPECTUS 335, 335 (2005). See also Joshua P. Binder, The Future of
Streaming Technology After Grokster, L.A. Law., Dec. 2005, at 13, 13.
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58 See Beal, supra note 53. See also Lee, supra note 53, at 491; Seetoo, supra note 53, at 372-

73.
See Gershwin Publ’g Corp. v. Columbia Artists Mgmt., Inc., 443 F.2d 1159, 1162 (2d Cir.

1971) (“[A] person who has promoted or induced the infringing acts of the performer has
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been held jointly and severally liable as a ‘vicarious’ infringer, even though he has no actual
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63 see generally Grokster, 380 F.3d 1154 (9th Cir. 2004).

64 Aimster, 334 F.3d at 650. A3 # & & B (willful blindness ; FTHZ LM E R4 » A
SERERAMEIRL) BRERN BRI THAPTRBEIRG R L % L BHESH AT
RE O OFRFRALAMERARNBEEHEES  FREFFEEY > e TEDAR
FoZ JRREE P o B AR is. » T % 47 Tiffany v. eBay R4 5%% IRFFR M H IR &
ek o AHEOEEEN  B21EF TH > & 8 (2009) -

22 See Grokster, 380 F.3d at 1164.
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67 See 35 U.S.C. § 271(b) (Supp. IV 2010). See also Mark A. Lemley, Inducing Patent In-

fringement, 39 U.C. Davis L. REv. 225, 226 (2005); see also David G. Wille & Ryan S.
Loveless, Inducing Patent Infringement and Joint Infringement, UNIV. OF TEX. AT AUSTIN
ScH. OF LAw, http://www.utcle.org/eLibrary/preview.php?asset_file id=8995 (last visited
June 29, 2011).

By Grokster 5 1% ét44a SR PT RZ FI ok > BP T 43 4w oh SR AR BB A Bl Bh 42
MEAER E R T 58] - See Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146,
1170 (9th Cir. 2007). See also Perfect 10, Inc. v. VISA Int’l Serv., Ass’n, 494 F.3d 788, 794-
802 (9th Cir. 2007); Ryan M. Rodenberg et al., Perfect 10 v. VISA, Mastercard, et al.: A
Full Frontal Assault on Copyright Enforcement in Digital Media or a Slippery Slope Di-
verted?, 8 CHL.-KENT J. INTELL. PROP. 85, 89-90 (2008); Arista Records, Inc. v. Flea World,
Inc., No. 03-2670 (JBS), 2006 WL 842883, at *17 (D.N.J., Mar. 31, 2006); Monotype Im-
aging, Inc. v. Bitstream Inc., 376 F. Supp. 2d 877, 883-84 (N.D. I11. 2005).
Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd., 545 U.S. 913, 936-37 (2005) (“one

who distributes a device with the object of promoting its use to infringe copyright, as

68

69

shown by clear expression or other affirmative steps taken to foster infringement, going be-
yond mere distribution with knowledge of third-party action, is liable for the resulting acts
of infringement by third parties using the device regardless of the device’s lawful uses”).

0 ee William Sloan Coats et al., Pre-and Post-Grokster Copyright Infringement Liability for
Secondary and Tertiary Parties, in 12TH ANNUAL INSTITUTE OF INTELLECTUAL PROPERTY
Law 323, 342 (PLI Patents, Copyrights, Trademark and Literary Prop. Course, Handbook

Series 877, 2006).
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S ph (R e R P SEERBFLL T R [T S [
At VAR o

N RERBER GREEE T X AR ET  RAMENY A B B R
BHdgde R B A - RAFHZARER - B FETZ > JFiBF 6 ~ B L6y - See
BLACK’S LAW DICTIONARY 250 (2d ed. 2001).

2 See Coats et al., supra note 70, at 342.

& See John M. Moye, Comment, How Sony Survived: Peer-to-Peer Software, Grokster, and
Contributory Copyright Liability in the Twenty-First Century, 84 N.C. L. REV. 646, 648
(2006).

Z‘S‘ See Grokster, 545 U.S. 937.

See Lynda J. Oswald, International Issues in Secondary Liability for Intellectual Property
Rights Infringement, 45 AM. Bus. L.J. 247, 250 (2008).
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See Alfred C. Yen, Third-Party Copyright Liability After Grokster, 91 MINN. L. REV. 184,
231 (2006).

See id. at 232-33.

See id. at 231.
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:Fh T ”Jtﬁﬂj‘ ) }{ﬁ paEt Bﬂ%?ﬂiﬁﬁﬁ@ﬁ?‘% ('service of transitory digital network

89
90

See generally 17 U.S.C. § 512 (Supp. IV 2010).

S BB RS RN R X H B & > BNy B A B M  http//www.
tipo.gov.tw/ch/Download DownloadPage.aspx?Path=3618&UID=9&ClIsID=35&ClsTwol
D=83&ClsThreeID=375&KeyWord= ( Fz 44 25 B B¥FA] : 2011 5 11 A 16 A ) -

See 17 U.S.C. § 512(k)(1). # AT 4u > 8k £ B FAEHE K L2 00 B4R AE 1% SR TS
RPE - T RRARREA TF > REBRR(A) » (B) =T K THh - LB FE
R REY » 6T RAX R RFREZ AR A T L2 R 12
> RERMMR M BEEFTEL B 28 F2EELIHAERRBGRES L
BHRAwW R R EF R 0 AE MK - Eg., id. § S12(k)(1)(B) (“[Tlhe term ‘service

provider’ means a provider of online services or network access, or the operator of facilities

91

therefor, and includes an entity described in subparagraph (A).”).
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92 17 U.S.C. § 512(a); see MARSHALL LEAFFER, UNDERSTANDING COPYRIGHT LAW 435 (4th ed.

2005).

17 U.S.C. § 512(b); see LEAFFER, id. at 435-36.

17 U.S.C. § 512(c); see LEAFFER, supra note 92, at 436.

17 U.S.C. § 512(d); see LEAFFER, supra note 92, at 436.

See Mike Scott, Safe Harbors Under the Digital Millennium Copyright Act, 9 N.Y.U. J.
LEGIs. & PuB. PoL’y 99, 99 (2006). See also Mark A. Lemley, Rationalizing Internet Safe
Harbors, 6 J. TELECOMM. & HIGH TECH. L. 101, 113 (2007).

See Aimster, 334 F.3d 655. See also Scott, id. at 101.

See Scott, supra note 96, at 113.
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