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Adequate Interpretation and
Reconstruction of Causation of
Patent Damage

Chung-Lun Shen”

Abstract

Due to the intangibility of patents, the scope of a patent is determined through
interpretation of claims. The interpretation of claims is so uncertain that the scope
of a patent is hard to function as public notice for the reliance of the public. More-
over, patent infringement never deprives the patentee of the full domination of
rights, but has negative impact upon economic interests of the patentee in the mar-
ket. Consequently, calculation of patent damage is more difficult than that of tradi-
tional property damage. If no adequate causation is taken to measure the scope of
patent damage, the damage would either overcompensate or frustrate the patentee.
In view of the key role the causation is playing in adjusting patent damage, this
article attempts to clarify and comment on the evaluation of patent damage under
Taiwan patent law and related court cases, through the comparative observation of

laws and the recognition of jurisprudence of patent law.

Keywords: Patent Damage, Causation, the Entire Market Value Rule,
Equivalent Royalty, Unjust Enrichment
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1978); State Indus., Inc. v. Mor-Flo Indus., Inc., 883 F.2d 1573 (Fed. Cir. 1989); BIC Lei-
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210-216 (2005) -
See Panduit, id. at 1156 (“To obtain as damages the profits on sales he would have made
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30

absent the infringement, i.e., the sales made by the infringer, a patent owner must prove: (1)
demand for the patented product, (2) absence of acceptable non-infringing substitutes, (3)
his manufacturing and marketing capability to exploit the demand, and (4) the amount of
the profit he would have made”)(citation omitted).
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81 See BIC, 1 F.3d at 1219 (“If the products are not sufficiently similar to compete in the same

market for the same customers, the infringer’s customers would not necessarily transfer
their demand to the patent owner’s product in the absence of the infringer’s product. In such
circumstances, as in this case, the first Panduit factor does not operate to satisfy the ele-

mental ‘but for’ test.”).
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32 C o . .
Id. (“To be acceptable to the infringer’s customers in an elastic market, the alleged alterna-

tive ‘must not have a disparately higher price than or possess characteristics significantly
different from the patented product.’” (citations omitted)) & & {F4Fw/Z 3 ¥ > A E K
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3 See Sung, supra note 28, at 179.

34 See MUELLER, Supra note 5, at 502-03.
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37 State Indus., Inc. v. Mor-Flo Indus., Inc., 883 F.2d 1573, 1578 (Fed. Cir. 1989) (“Here we

have multiple competitors and the patent owner contends that all the competitors infringed
or sold a far less preferable alternative — fiberglass. The district court made the absence
of acceptable substitutes, Panduit item (2), a neutral factor by crediting all the other
competitors with their market shares as State requested. If the court is correct in its finding
that the other competitors were likely infringers of one or the other of State’s patents, State
would have been entitled to their shares of the market on top of its own, and a correspond-
ingly greater share of Mor-Flo’s sales. If it is wrong in whole or in part, State would have
been entitled to its current share or to a lesser increase in share. We need not decide which
it is because it would make no difference to the outcome. State would get at least what it
asked for, because as discussed further below the district court found, and we agree, that

State’s share of the market was proven.”).
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