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The Role and Application of Business
Judgment Rule—Some Extended
Thoughts on the UMC Case

Ching-Ping Shao’

Abstract

Whether the business judgment rule (“BJR™) should be imported into Tai-
wan’s corporate directors’ civil liability regime has been fiercely debated among
scholars and practitioners. It is surprisingly noted that white collar crime defense
attorneys also try to employ the BJR to protect their clients from criminal liability.
Inspired by the attention-grabbing UMC case, this article seeks to offer some dif-
ferent thoughts on related issues. This article believes, contrary to the received
wisdom, the plaintiff bears the burden of proof on the director’s breach of fiduciary
duty under the no-BJR regime. As a result, the importation of the BJR will in-
crease, but not shift, the burden for the plaintiff to state their claims. This view will
not only weaken the case against the legal transplantation but clarify the role the
BJR can play in the criminal prosecution on violations of the Article 342 of the

Criminal Code. The discussion also sheds light on the impact of shareholder ratifi-

*

Professor, Department of Law, National Chung Cheng University, Taiwan. S.J.D., School
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cation on the determination of criminal liability and offers some guides for prose-

cutors and litigants to build their cases.

Keywords: Business Judgment Rule, Fiduciary Duty, Burden of Proof,
Shareholder Ratification, Duty of Loyalty
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See DEL. CODE ANN. tit. 8, § 144(a) (2011) : “No contract or transaction between a corpora-
tion and 1 or more of its directors or officers, or between a corporation and any other corpo-
ration, partnership, association, or other organization in which 1 or more of its directors or
officers, are directors or officers, or have a financial interest, shall be void or voidable sole-
ly for this reason, or solely because the director or officer is present at or participates in the
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the meeting of the board or committee which authorizes the contract or transaction, or
solely because any such director’s or officer’s votes are counted for such purpose, if: (1)
The material facts as to the director’s or officer’s relationship or interest and as to the con-
tract or transaction are disclosed or are known to the board of directors or the committee,
and the board or committee in good faith authorizes the contract or transaction by the af-
firmative votes of a majority of the disinterested directors, even though the disinterested di-
rectors be less than a quorum; or (2) The material facts as to the director’s or officer’s rela-
tionship or interest and as to the contract or transaction are disclosed or are known to the
stockholders entitled to vote thereon, and the contract or transaction is specifically ap-
proved in good faith by vote of the stockholders; or (3) The contract or transaction is fair as
to the corporation as of the time it is authorized, approved or ratified, by the board of direc-
tors, a committee or the stockholders.” ¢ — £~ % v ~ iz 4 52 > 2B
o T2 FEFp LT GuEi s Fy — K O ATEo i 87
A o SRR BRI ¥ 11248 5 | 29-33 (2008) -
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Gantler v. Stephens, 965 A.2d 695 (Del. 2009).
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of Power by the Investment Commission: The Prosecutors Please the Dignity, United Daily
News, Oct. 27, 2007, at Al.)

’@:EJ&FIJ ﬁ“fﬂ;ﬁa F,“‘EIE F[I[E@Eﬂ]:ﬁé » 57 AO3 4% > 2005 F 6 %] 14 [ - (Propose to
Relleve Tsao in the UMC Shareholders” Meeting, China Times, June 14, 2005, at A03.)
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