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The Principle of Common Heritage of
Mankind and the Management of
Common Pool Resources
— A Comparative Study on the Concepts and the
Institutional Designs

Wen-Chen Shih

Abstract

Most of the environmental problems result from the over-exploitation and use
of the so-called “common pool resources.” From the perspective of the global
commons, these resources are characterised as either the “common heritage of
mankind” or the “common concern of mankind,” and are regulated under various
treaty regimes. From a more localised perspective, these common pool resources —
located within the territories of nation states—are managed according to national
laws. This article, through a preliminary literature review, contemplates to explore
and compare the management regimes of the common pool resources at different
scale, i.e. those under the “common heritage of mankind” and those under the do-
mestic “common pool resources” management regime. The result of this research
concludes that, there is no ideal management regime that can be applied to the use
of the common pool resources of different scale. Different institutional designs and
management tools are needed to accommodate the use of the common pool re-
sources of different scale. Nevertheless, characteristics common to different man-
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agement regimes might be applicable to the use of such resources of different scale,
if sufficient flexibilities exist so that they can be adapted to meet the need of the

use of the common pool resources at different scale.

Keywords: Common Heritage of Mankind, Common Concern of
Mankind, Common Pool Resources, Resources Man-
agement
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Garrett Hardin, The Tragedy of the Commons, 162 Science. 1243 (1968).

“[W1]here excluding potential appropriators or limiting appropriation rights of existing users
is nontrivial (but not necessarily impossible) and the yield of the resource system is sub-
tractable.” Elinor Ostrom, Roy Gardner & James Walker, Rules, Games, and Common-Pool
Resource Problems, in RULES, GAMES, & COMMON-PooL RESOURCES 3, 4 (Elinor Ostrom,
Roy Gardner & James Walker eds., 1994).
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mons) » 5! £y Hardin BV AU E U E ERFROR I - B SR
TR T U AR SR (5 0 8 Ry FEF‘%«J%U%TU ARL T~ R
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Erin A. Clancy, Note, The Tragedy of the Global Commons, 5 IND. J. GLOBAL LEGAL STUD.
601, 605 (1998).

KEMAL BASLAR, THE CONCEPT OF THE COMMON HERITAGE OF MANKIND IN INTERNATIONAL
LAw 49 (1998).
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Alexandre Kiss, The Common Heritage of Mankind: Utopia or Reality?, 40 INT'L J. 423,
423-24 (1985).

Jason C. Nelson, The Contemporary Seabed Mining Regime: A Critical Analysis of the
Mining Regulations Promulgated by the International Seabed Authority, 16 CoLo. J. INT’L
ENVTL. L. & PoL’Y 27, 31-32 (2005).

Kiss, supra note 5, at 424-25.

BASLAR, supra note 4, at 82-84. fi Baslar z2 52 CHM pt = + @ 5L & F BAEF 1T X ehgd
Boooblde s Bk s TR Y apRkRE > A B R TR FATE
FOLARE LR 22 PaEE 3l 2 AR RAZELYE S AARY
FI 5 rT % 32 1 6.4 4F 2 P B2 EIE o Id. at 84-111.
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Christopher C. Joyner, Legal Implications of the Concept of the Common Heritage of Man-
kind, 35 INT’L & Comp. L.Q. 190, 191-92 (1986).

Id. at 195.

Id. at 198.

Id.

BASLAR, supra note 4, at 344-47 nn.44-62.
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Id.

PETER MALANCZUK, AKEHURST’S MODERN INTRODUCTION TO INTERNATIONAL LAw 208
(Routledge 7th ed. 1997) (1970).

Jennifer Frakes, Note, The Common Heritage of Mankind Principle and the Deep Seabed,
Outer Space, and Antarctica: Will Developed and Developing Nations Reach a Compro-
mise?, 21 Wis. INT’L L.J. 409, 410-11 (2003).

Id. at 414-15.
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Frakes, supra note 16, at 416-19.
Philip A. Burr, Note, The International Seabed Authority, 29 SUFFOLK TRANSNAT’L L. REV.
271, 275-77 (2006).

22 |4, at 278-79.
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4 Dionysia-Theodora Avgerinopoulou, Note, The Lawmaking Process at the International
Seabed Authority as a Limitation on Effective Environmental Management, 30 CoLuM. J.
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ﬁl‘e#[ﬁ&” N4 r’ﬁ*iﬁﬂlj ]EJF' F ?AM ( Committee on the Peaceful

Uses of Outer Space, COPUOS ) 2 ‘“ﬁ‘l £l Ta/fiirtﬁ;ﬁfﬁu?{ BT = I
HIEGEY, 1967 F r%%f?ﬁ[ﬁﬁl}%’ﬁ%ﬂ'ﬂ“ It et 2 [l EIJ?{F R PR R A
TGS FUIIpYfEs% , (The Treaty on Principles Governing the Activities of
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ENvVTL. L. 565 (2005).

25 FHARFTIENF 452 ISA 2 F 2 gk http://lwww.isa.org.jm/files/documents/
EN/138ess/CncI/|SBA 13C-WPLl.pdf (B fs B PR 2009 & 12 » 28 p ) o

26 w5 F 2 gk o ohttp//www.unoosa.org/oosa/ COPUOS/copuos.html ( & & B B
[EA 2009& 125 28p) -

27 &R H F 2 sk o http://lwww.unoosa.org/oosa/en/Spacelaw/outerspt.html (& {5 2R
PERY 12009 & 12 % 28p ) -

28 %A H 7 2 bt http://www.unoosa.org/oosa/SpaceLaw/moon.html (& 15 2k B pF
?.2009&12’9 28p) o

29

“The exploration and use of outer space, including the Moon and other celestial bodies,
shall be carried out for the benefit and in the interests of all countries, irrespective of their
degree of economic or scientific development, and shall be the province of all mankind.”
The Treaty on Principles Governing the Activities of States in the Exploration and Use of
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Outer Space, Including the Moon and Other Celestial Bodies, art. I, § 1, Oct. 10 1967, 18
U.S.T. 2410, 610 U.N.T.S. 205 [hereinafter Outer Space Treaty].

“The moon and its natural resources are the common heritage of mankind, which finds its
expression in the provisions of this Agreement, in particular in paragraph 5 of this Article.”
Agreement Governing the Activities of States on the Moon and Other Celestial Bodies, art.
11,11, July 11 1984, 18 I.L.M. 1434, 1363 U.N.T.S. 3.

David Tan, Towards a New Regime for the Protection of Outer Space as the “Province of
All Mankind”, 25 YALE J. INT’L L. 145, 155 (2000).

Id. at 162-64.
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3 1d. at 171-75.

34 «The exploration and use of outer space .... shall be carried out for the benefit and in the
interests of all countries ....” Outer Space Treaty, supra note 29.

% “Quter space ... is not subject to national appropriation by claim of sovereignty ....” See id.
art. 11; “The Moon and other celestial bodies shall be used by all States Parties to the Treaty
exclusively for peaceful purposes. The establishment of military bases ... shall be forbid-
den.” Id. art. IV { 2.

“Each State Part to the Treaty that launches or procures the launching of an object into
outer space ... is internationally liable for damage to another State Party to the Treat or to
its natural or juridical persons by such object or its component parts on the Earth, in air
space or in outer space ....” Id. art. VII.

“In the exploration and use of outer space ... State Parties to the Treat shall be guided by
the principle of cooperation and mutual assistance ... State Parties to the Treaty shall pur-
sue studies of outer space ... and conduct exploration of them so as to avoid their harmful
contamination and also adverse changes in the environment of the Earth resulting from the
introduction of extraterrestrial matter and, where necessary, shall adopt appropriate meas-
ures for this purpose ....” Id. art. IX.

“ [T]he States Parties to the Treaty shall consider on a basis of equality any requests by
other States Parties to the Treaty to be afforded an opportunity to observe the flight of space
objects launched by those States.” Id. art. X.
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39 . [S]tates Parties to the Treaty conducting activities in outer space ... agree to inform the

Secretary-General of the United Nations as well as the public and the international scien-
tific community, to the greatest extent feasible and practicable, of the nature, conduct, loca-
tions and results of such activities ....” Id. art. IX.

“All stations, installations, equipment and space vehicles on the Moon and other celestial
bodies shall be open to representatives of other States Parties to the Treaty on a basis of re-
ciprocity ....” Id. art. XII.

Harminderpal Singh Rana, Note, The “Common Heritage of Mankind” & the Final Fron-
tier: A Revaluation of Values Constituting the International Legal Regime for Outer Space
Activities, 26 RUTGERS L.J. 225, 245-46 (1994).

Arthur W. Blaser, Note, The Common Heritage in Its Infinite Variety: Space Law and the
Moon in the 1990s, 5 J.L. & TECH. 79, 85 (1990).
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4 carol R. Buxton, Property in Outer Space: The Common Heritage of Mankind Principle v.s.
the ““First in Time, First in Right”” Rule of Property Law, 69 J. AIR L. & Com. 689, 701
(2004).

%14, at 702.

MU Sm e R f FAREET G 2 4 (an UN agency) , 221092 & 12 %
12p*7%%F 1994 & 77 1p4rez TITUZESE | M2 TITU 2% ) 2 ITU & iF2
A A2k ITU !]% FRORE Rt RERES L (prlvate organisation) 4t
5 Tn & B, (Sector Members) ° 5 B ITU 2 4pBEF 3 > F 40 2§ 4 ¢
http://www.itu.int/net/home/index.aspx ( & 7s ZB-RE pFR¥F © 2009 & 12 * 28 p ) o
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Buxton, supra note 44, at 702-05.
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also Joseph J. Ward, Comment, Black Gold in a White Wilderness—Antarctic Oil: The Past,
Present, and Potential of a Region in Need of Sovereign Environmental Stewardship, 13 J.
LAND USE & ENVTL. L. 363, 367 (1998).

Ellen S. Tenenbaum, Note, A World Park in Antarctica: The Common Heritage of Mankind,
10 VA. ENvTL. L.J. 109, 116-17 (1990).

Id. at 116.
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Id. at 115.
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Id. at 110-12.
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59 Ward, supra note 48, at 377-81.
€0 4. at370.
61
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Id. at 392.
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68 Preamble of CBD, { 3: “Affirming that the conservation of biological diversity is a common

concern of humankind.”
7 B CBD 3k 242 » 3% L MOSTAFA K. TOLBA & IWONA RUMMEL-BULSKA,

GLOBAL ENVIRONMENTAL DIPLOMACY: NEGOTIATING ENVIRONMENTAL AGREEMENTS FOR
THE WORLD, 1973-1992, at 125-64 (1998).
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ITPGR art. 10.1: “In their relationship with other States, the Contracting parties recognize
the sovereign rights of States over their own plant genetic resources for food and agricul-
ture, including that the authority to determine access to those resources rests with national
governments and is subject to national legislation.”

ITPGR art. 10.2: “In the exercise of their sovereign rights, the Contracting Parties agree to
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establish a multilateral system, which is efficient, effective, and transparent, both to facili-
tate access to plant genetic resources for food and agriculture, and to share, in a fair and eg-
uitable way, the benefits arising from the utilization of these resources, on a complementary
and mutually reinforcing basis.”
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& ITPGR art. 12.3(a): “Access shall be provided solely for the purpose of utilization and con-

servation for research, breeding and training for food and agriculture, provided that such
purpose does not include chemical, pharmaceutical and/or other non-food/feed industrial
uses. In the case of multiple-use crops (food and non-food), their importance for food secu-
rity should be the determinant for their inclusion in the Multilateral System and availability
for facilitated access.”

ITPGR art. 12.3(d): “Recipients shall not claim any intellectual property or other rights that
limit the facilitated access to the plant genetic resources for food and agriculture, or their
genetic parts or components, in the form received from the Multilateral System.”

ITPGR art. 12.3(f): “Access to plant genetic resources for food and agriculture protected by
intellectual and other property rights shall be consistent with relevant international agree-
ments, and with relevant national laws.”

Chetan Gulati, Note, The “Tragedy of the Commons™ in Plant Genetic Resources: The
Need for a New International Regime Centred Around an International Biotechnology Pat-
ent Office, 4 YALE HuM. RTs. & Dev. L.J. 63, 66 (2001).

FAO 1989 # % 25 =t ¢ #:i36 " % 4/89 -3 , (Resolution 4/89) 43 IUPGR
EERE AR 2T Y %2 IUPGR thd YRF R "EF R B FRE CHM &
FORAUEAKRZE AN F e ikF o M2 pd st o, (“[P]lant genetic
resources are a common heritage of mankind to be preserved, and to be freely available for
use, for the benefit of present and future generations.”)
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% Elinor Ostrom, Roy Gardner & James Walker, Rules, Games, and Common-Pool Resource

Problems, in RULES, GAMES, AND COMMON-POOL RESOURCE, supra note 2, at 3, 8-15.
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o1 James E. Krier, The Tragedy of the Commons, Part Two, 15 HARV. J.L. & PuB. PoL’y 325,

334-38 (1992).

Terry L. Anderson & J. Bishop Grewell, Property Rights Solutions for the Global Com-
mons: Bottom-Up or Top-Down?, 10 DUKE ENVTL. L. & PoL’Y F. 73, 74-77 (1999).

Carol M. Rose, Rethinking Environmental Controls: Management Strategies for Common
Resources, 1991 DUKE L.J. 1, 8-13 (1991).
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Id. at 12-24.

William Blomquist, Edella Schlager, Shui Yan Tang & Elinor Ostrom, Regularities from the
Field and Possible Explanations, in RULES, GAMES, AND COMMON-POOL RESOURCE, supra
note 2, at 301, 302-04.

Bruce Yandle & Andrew P. Morriss, The Technologies of Property Rights: Choice Among
Alternative Solutions to Tragedies of the Commons, 28 ECoLOGY L.Q. 123, 124 (2001).

Id. at 129-32.
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% Carol M. Rose, The Several Futures of Property: Of Cyberspace and Folk Tales, Emission

Trades and Ecosystems, 83 MINN. L. Rev. 129, 133-43 (1998).
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LENGES AND ADAPTATION 129, 129-67 (Nives Dolsak & Elinor Ostrom eds., 2003).
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Y B r&i‘F“—tP\-"}ﬁé_J };I!E'J—'?E?F‘LJ TR ’F?If‘:’_ 103

Y B S ) o B RLPN R IR R B TR T@ﬁ}[ﬂ I fplr = [ = A
:5;,24&114
% MRl CPR It bl TRSURIRT 12 Ry Elfiijﬁf‘[@’iﬁgﬁ‘ﬂ

(fﬁ ZuiEete s = DI TN i R Rk AR AT )
il JJT’?[E!&‘F;‘%"E%“ﬁ‘U'Jﬁ'FﬁWu :@Fiéﬁ Tt Eﬁ«'f‘}’f‘f*FHl e s '—ir:t“
(RTINS o BRI 58— flatisd il o pl A B ——
T 325 1 ks o CPR “@ﬁfﬂ@f-‘ﬂ e - @E'wa L
ERE e A A TV A a2 [ R AR S s T
TEVBS I R 25 A A TR H T R Ut gy It PO F et H
*fJE'HllS

SH5F Ostrom J'f#45 4y CPR Pl il 15 7 CPR Rl g b
S J\%““f U > 258 McGinnis % Ostrom F%R%FE?“J A 1)y E e = SR
PR PRI o (R P9 IR i 3 22 = SRETRY CPR [l kL7
e FHIRL T = SMERVRIRE D pu e e BRI % RO T R
NI ﬁép?ﬁj}i’ (corporate actors) *° P = J\F%@r’FL E'[JVE
HPE 2 ST CPR ORI B - SR #Wgﬁﬁf éJr‘ET%“Jr B (RZE
BEER) o JTHRALE SRS FI I AP FL
Bh o (HF VIR BRI FU 7 S P B PSR 5
FUIZ (o el I s 2prEs i AR T bﬁ,“ﬁﬂl}l{iﬁd“ 7 o KEHIED CPR
ALRElH e = SRV CPR o UKV IlIERL » i = St CPR 1]
o F'afJE’E‘ZHI[E?'%}‘E*“?L'FﬁJé’E[ﬁW%ﬁwﬂﬁﬁ'ﬁ'}’T [fil i EEN 5 2= A 2 A
W TR W o 2 ERE D CPR F[fjg‘ﬁ@}qkﬂ;dtﬂ@ﬁ]?,}»—k « By
R PRI S L0 SR R A O P A

1414, at 469-70.
15 14, at 470.
18 14, at 470-71.
1714, at 473.
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22 peter Knight, Oceans Policy and Property Rights: The Case for Common Property Regime,
292 NEW ZEALAND SURVEYOR 19, 22 (2002).
% 1d. at 23-24.

124 carol M. Rose, Expanding the Choices for the Global Commons: Comparing Newfangled
Tradable Allowance Schemes to Old-Fashioned Common Property Regimes, 10 DUKE
ENVTL. L. & PoL’Y F. 45, 50 (1999).

125 Clancy, supra note 3, at 616-17.
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