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Dialectic Studies on the Appropriateness
of Utilizing Genetic Information as the Base of
Insurance Underwriting and the Determination
of Premium
—The U.S. Experience and Analysis

Kuan-Chun Chang

Abstract

On May 21, 2008, president George W. Bush signed the Genetic Information
Nondiscrimination Act, which officially prohibits health insurers from obtaining
and using genetic information as bases for calculating premiums or determine en-
roliment eligibility. Two major rationales behind this promulgation include first,
responding to public’s fear of a dystopia in which people’s own DNA could be ma-
nipulated against them; and second, increased number of people are expected to
take advantage of genetic testing and participate in genetic researches. In fact, start-
ing from the mid-1990’s, the issue regarding the appropriateness of the utilization
of genetic information in the underwriting of life and health insurance has always
been highly controversial, and the debate has never ceased. Many states address to
this issue by enacting their own statutory law but the content and restriction laid in
these state laws are diversified. This article, therefore, attempts to analysis such
issue from the perspective of the nature of insurance transaction, insurance practice

and general principles of insurance laws. Part Il of this paper will discuss the na-
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ture of genetic information and insurance transaction. Part Il will probe into the
disputes from theoretical aspect. Then, part IV will examine the existing Federal
and state statutory laws as well as case laws addressing this issue. Part V aims to
seek for a potential solution through general principles of insurance law and theo-
ries of insurance transaction. The entire discussion will conclude in part VI.

Keywords: genetic information, genetic discrimination, underwriting,
duty to disclosure, risk classification
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1. P

2008 & 5 4] 21 [1 » [Hf £ SUBsARE. D ) 7)) (George W. Bush) it "L
eYF K | (Genetic Information Nondiscrimination Act, GINA) » ==
Bl & Cinsurer) =B & (employer) I'JEL[AgH] (genetic testing) =V
Vet (B E (discrimination ) ;ffguzgl o 0 & ST
FUNAYF LG C AR IRV I A M R R T R
A S R SR PR B
P[PJF N e 3i/'[F[IVE—kE}'*£TEI J,%L[HQ%HJH SRLE IS Y S
LB et i U RIE RIS ATE B S REECNE Sl 14
Tﬂﬁ’wg—mk%§%§?4f? ﬂ,ﬁﬁf%%§W@@ﬁﬁﬁ
(genetic discrimination ) *I/Ay%i{ l%éfﬁyl}lp s IyE Vlﬁiﬂf‘f N ﬁa’y
Fi S PR AR W rﬁﬂ@@@ﬁﬁﬁ”?ﬂvﬁ&?ﬂ
BRI BRI > 0 (IR PR 4 R G ] R P
A R R VAR R PRSI TSR 2T r:inF[«’E‘t“‘ﬂ?J/ja
-

R A BT U IR JLPRYEE A (R R L
ST R 2 1A UG R R R RS S LU S R
o FERE > A= URIT RIS P AL VB T SRR AU 113
fiE PR PR A TR B (R AT o R RN S

! Breaking News: GINA Becomes Law May 2008, http://www.ornl.gov/sci/techresources/
Human_Genome/elsi/legislat.shtml (last visited Jan. 17, 2009).

2 House OKs Anti-genetic Bias Bill, http://www.usatoday.com/news/washington/2008-05-01-
genome-house_n.htm?loc=interstitialskip (last visited Jan. 17, 2009).

3 Amy Harmon, Congress Passes Bill to Bar Bias Based on Genes, N.Y. TIMES, May 2, 2008,
available at http://www.nytimes.com/2008/05/02/health/policy/02gene.html?fta=y (last vis-

. ited Jan. 4, 2009).

See id.
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== Fﬁ@ﬁ:’ﬁﬂﬂ/ﬁﬁﬂ’ 75%:’%?’%5&% YRR L e A O e vk
HOEREERAH] o 1 AR PNyl s e Ebfll%dﬁ?ﬁ“ﬁ@ﬁ e RS
- it FifHE- -

5 For details, see Natalie E. Zindorf, Discrimination in the 21st Century: Protecting the Pri-

vacy of Genetic Information in Employment and Insurance, 36 TuLsA L.J. 703, 715 (2001).
29 U.S.C. § 1182(a) (1996).
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2.1 BRZABHERBZHNZINEE
2.1.1 %ﬂﬁ%ﬂﬁf]ﬁﬁi%}“i

kﬁgpm 23 ’éff%{“c‘-‘[?g ( chromosomes ) - Q%E‘ﬁ;\“c‘-‘l‘ﬁgﬂlg? DNA
( deoxyribonucleic acid) - LY (gene) H[JF% 74T DNA HI7 0 HIF,;V ]
DNA BRSPS f IR VBT f% o i DNA 3 PR
EL * FIEWH'LEUE VET VAT R3] (amino acid sequence ) iﬁ?J YRR
EL |Pﬁ§4EEI[JE&?' Iy Fﬁl[ﬂ ’F"J DNA FMFF I3E fEGHEL -ﬂfﬂ[%" £
TELPEE (genome) EE'[ ‘/ﬁl[ﬂ{”?'ﬂlﬁ 20,500 4§L[ﬂ FﬁL[ﬂ
FISRT RS~ 659t o vasias ﬁhﬁ[{ﬁl[ﬂ&@ (mutatlon) [N - DNA LV A P
tl[ @é& g » 7*PJ’@TI DNA {1V I“@E%ﬁﬁjﬁ% ]‘| E_fbi };&ﬁi[ﬂ I E
i PRI ELY 79 « B9 [ R 1.0 g 1T 4 A
(SRR IR }‘njt g A = B “'Hﬂ“ﬁ éf”E'ﬁwﬁJﬁ UL R
d > [*J;'/%aﬁ*/ FEL[*J[%H{J? ( genetic disease ) ! - IHI—““J%JTF N NSNS
rﬁl PO | s HPE R Elhﬁ%ﬁyﬁjﬁ g[ﬁ. /ugﬁg[ﬂm}lﬁ%lz R T

EREET b st o L ﬂg[lq T e = PRIE 4,000 A SR
gﬂ[i:ﬂw o LR Tt LSRR (single genetic disease ) Ui iif: i

! THOMAS LATHROP STEDMAN, STEDMAN’S MEDICAL DICTIONARY 459, 714, 761 (26th ed.
1995) (definitions of genome, haploid, and deoxyribonucliaic acid).

8 ARTHUR VANDER ET AL., HUMAN PHYSIOLOGY: THE MECHANISMS OF BODY FUNCTION 92
(8th ed. 2001).

o NATIONAL HUMAN GENOME RESEARCH INSTITUTE, A GUIDE TO YOUR GENOME 13 (2007),
http://www.genome.gov/Pages/Education/AllAbouttheHumanGenomeProject/Guideto Your
Genome07.pdf.

10 DANIEL L. HARTL & ELIZABETH W. JONES, ESSENTIAL GENETICS 18 (2d ed. 1999).

Y Eric P Widmaier % ¥ - EA P EE . AR LE L L S T 25

(2004) -
E VANDER ETAL., supra note 8, at 109.

See id.
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JElSIFE (Familial Hypercholesterolemia) =& jw {4585k (Cystic fibrosis ) ’g‘,
BFEL] Rt 2 LR Cexpression ) py iy RELEEE S T R0
‘ﬁ%‘,ﬁ%)ﬁ ( chromosomal disease ) == %5f 1w ] & &Jﬁ ( polygenic disease )
KA g H T ?f XY, (Down’s syndrome ) - i% ¥ [ 91 #H Vﬁ
(diabetes) -~ ﬁ'J“"'rEf# (hypertension) -~ fﬁgﬁ‘*i (arthritis ) wugﬁui& (cancer)
Sl A T WRL PRI VR ) 2 1L (inheritance )
Exf.a«mwrﬁaﬂﬁ BPRE o RH SRR S A LN Y -
Frosl i s (dommant> T e ER N R
f‘“’? T',?ELP\‘W—L[* ( recessive ) EI[JFJ?{E%QW\ FIaI T )
KRB PR LA i BT R %ﬂﬁfﬁ“‘ =HEH
PRI sy o KoL l/jg,ﬁﬁ = IH»;&@L e il ,fkl[quj AT
FYET A RS - %‘J;ﬂ@?;‘*gyf% FTE(FfS » pisms g -
b= b L (B e VR U - El?li7 VI R R R T2 100
VFrfEd®  BYE L BRACL % BRAC2 A ;c‘nﬁfu TR ST 2
Zeid %ﬁ?E%W%@H%%{%Vﬁww&«@éﬁﬁ’H%QT%W
BRI (E 52 S SRR -
2.1.2 A F# P (Genetic testing) £ AL F]F 2 7 &t

< EE Y B LN RIS S R )
R Li_—l\iﬂw‘ 451:]44 I/{f‘@%g ) El‘l ]'ZI‘E_L["\[,J/#[ [QFE?E;%[ , TE?EUIH K Rl

14
15

See id.

Nathalie Smith, The Right to Genetic Privacy? Are We Unlocking the Secrets of the Human
Genome Only to Risk Insurance and Employment Discrimination?, 2000 UTAH L. REv. 705,
714.

See id.

See id.

See id.

HARTL & JONES, supra note 10, at 317.

Smith, supra note 15, at 715.

16
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18
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20
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R L PR i1 Lo Eigie] I R N 7 R PR E )
USRI I (Newborn Screening) : FEH| A B AT Fer?igi
[ﬂ;lﬁ, I ?EM, N Eqalﬁﬁ L F%ﬂﬁh -, (phenylketonuria) Zzﬁ TR
}MT&E[I SR (congenltal hypothyroidism ) 47 it 15 - 2.
‘@r{4A5 ( Diagnostic testing) @ A 3FJEEE B pEQJﬁ‘/FEﬁéﬁL NE Niais

: @gﬁkﬁd » S G Ty fREE SAERLPIE  SERE  RR ) (R
R fi7 oz i~ — 4 R BEbE S B EROITR RO - IR
SUE| R - 2R A E LR 3, B (Carrier testing) + 7 Kifa]
PR WS Ly - SRR -
;yff VR PR PRI J/r:l;;[%& Iy ™ 58 L P R i
g Sp b EpERS 0 O TR RIS R (Tay-Sachs disease) zsﬁl[ﬂ

FEFLANE~ {17 o 4% M (Prenatal testing) : M= | IR b

%Lﬂﬁwf\bc B SRR o R R IR > ﬁe[iﬁ[%[%
AR T ELR Eﬁ‘ifﬁipq ]b‘i‘fc: | RL RS Y IFEHE[IH' It ba o (R EH]
r%;ﬂ@[gk&fﬁ?ﬁ’,ﬁ&ﬁéw’ p?f;ws' S R R R o BEE

21 See id.

22 fm Aop £ % 61934 £ Dr. Folling & $HH % 5 ¢ SR FH RS 53 4
BEenFprpe s FIRE AL J{ﬁﬁ}j\ﬁ: N éﬁfi)ﬁi )135;7 R R a5
BOF A G ERPEEN G S o EAFMAE R AN F AR S onk
-3 ek o ohttp://www.cgu.edu.tw/ge/nature_plan/biology/class/PKU.pdf ( # s BB p*
P :2009# 17 15p ) o

2 What are the Types of Genetic Tests?, http://ghr.nlm.nih.gov/handbook/testing/uses (last
visited Jan. 12, 2009) [hereinafter the Handbook].

24 See id.

25 Tay-Sach o & L2 ARt TR el o 3 FlPemhra e ? il % 2w ¥ LN
T A A 8T o L R %?ﬁ;i v RS f i ;ﬁ.ﬁﬁgﬂ;ﬂ Hezk ot ohttp://
dict.vghtpe.gov.tw (& fsBLE PR 12009 # 17 15p ) -

2(73 The Handbook, supra note 23.

See id.
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B Ak (Predictive and presymptomatic testing) L%ﬂfgiﬁugj F IS (T
Es I&E&FIIJEZEFE%?’ E NS MR 19’7“/3{3—' ﬁ'J > BT SEREEL [N
ER TN [/ff‘ff B o YRRV B S o BT (S o 2R
N ‘/J\@rﬁr E’Lf’ﬁj‘ 4—&’? ypr T FynAivE. ) (hemochromatosis ) 28|
m'!/# 'Z]—JZQ
[P ARV ey E N I S - - FLPART A AR
iy”iféﬂ’ﬁbﬁ%ﬁm@ny,~g m;ﬁ%ﬂ@i@ﬁw’J
(U B - SR S fH R L )
5*’ %ﬁ? W%ﬁ&ﬁ%% ’WVﬁﬁ? Bk 5 B = FEL PR
ﬁ%i@g TR S A R ¢
Dt it SUNG L TE SRR WES 0 WAL Ui S B i o SRy B IR EE SN
[ o JF) LN D SESE o F1 1990 pu%’\[aszlﬁtmfﬂ (Department of
Energy ) =23 réifff’Tr”J“[ﬁ;*a ( National Institute of Health, NIH) * ]fﬁ NG
r M IEELL A 5F&# ) (Human Genome Project, HGP) - H[]F }Jﬁ?g fﬁkfpﬂ%
H‘JEE FIEEN T 48 1.;’:1‘4:?3 % DNA f[1 20,000~25,000 'Hﬁl[ﬂ ; 2.3#{4@7%
kz':p DNA V7 30 fEi! [~ HLN A+ 341 ﬁl[ﬂﬂ%ma#ﬂﬂ?ﬁlﬂl 4%
F' CROIATY TS SFLIR SR S A ¢ B PTIIRT S RS R VIR
A 3 BRI < 0% 2000 F 2 5] o TR TR TR L (nterna-
tional Genome Sequencing Consortium) & 27— {7 5L P[] I/?ﬁfkﬁk}%\[ IF=
[ 30 fEAE FL A= 55y 90%;[/%'*% SR AR PP 2003 F 4Kz

28 .y FOOAE L BT AWM E S F R PRI 2 H % BB R R
i d i o0 ke IL%gg?L > an Fhir 25 o

29 The Handbook, supra note 23.

30 TA Brown ¥ - mRAEE . AT A28 2 F oA A FE A E DNA A -
7 305 (2001) -

31

Human Genome Project Information, http://www.ornl.gov/sci/techresources/Human_Ge-
nome/home.shtml (last visited Jan. 16, 2009).
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gngw\’*zo P AR FORI R AR D R - R E
DNA {15 PV @l g » (1 HCE S SR Loyl 1l (predis-
mmwm3ﬁﬁiwwﬂk§§HWE®’w@&%+ﬁ%%%%EWﬁ&ﬁw
TRV R = R PSR PR e S R i P I/F*%Jﬁ ’ E}JIH%%E bR
R

Pl SRR LB L 0 - i ER R
M o B2 RIS H 0 LELPRYFM R D 2 S T R | B
FE YN R 2 2 BL YR Y (R (privacy ) R4 (confidential-
ity ) FHIRE =GP~ e 2 PR PNt 2 3PN RL N A o IRy 2
( psychological impact) Bﬂrsﬁﬁ 71 (stigmatization) : J[IELT Eg*‘ﬂéﬁﬁi
@*W%%“%ﬁﬁﬁﬁﬂkV?%ﬁ%ﬁokww%wwt#%LW@ﬂ
eyt E'JF?T‘ZI%&‘”’FJL[Maaﬁ RRYE L = I SR o i~ SEHRE
N 1'@‘3' : ﬂwlﬁjﬁl’lfﬁrﬁﬂ&ﬁi BT »[iwplﬁjﬂ@[{%ﬁaa MBS LA o
%%ﬁ:ﬁ—:{%—jﬂ/ o M= g’!ﬁjjf ,;ip*

22 1§ A7"%':F'J_L f (Risk classification) Z/AE M
221 2Pk~ ABEGERE AL R
b > 7S EFES TR IS 4 VR T (R B R ¢

& ELED (sufficient number ) &AL fil's [Fil'=“f&&  ( homogeneous exposure ) [/ * 5

32 An Overview of the Human Genome Project, http://www.genome.gov/12011238 (last vis-
ited Jan. 16, 2009).

3 Francis S. Collins et al., New Goals for the U.S. Human Genome Project: 1998-2003, 282
Scl. 682, 683 (1998).

.

% Human Genome Project Information: Ethical, Legal, and Social Issues, http://www.ornl.
gov/sci/techresources/Human_Genome/elsi/elsi.shtml (last visited Jan. 16, 2009).

23 Smith, supra note 15, at 720.

ML % > F 27 (1996) -
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it (insurance pool ) 1 » I J IR (5 (™ 4p1 2 i o k™ [t l 155
ﬁﬁ%ﬂv~@ﬁﬁgﬁwoﬁW%ﬁﬂ::riEJ?rm@EMJ°H
%{Fﬁfﬁﬂ » 7o NPrEE ] (Law of large numbers) V3Ei{& o ’:’[’?Ff’léj'ig!ﬁ? > 75
R EVE R R - B Y WS 2 BT R T
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75T RV (e B0 o (R B R S S s AL R
Chistorical data) [ B EIAR D HEAAERR > TR fIS0ss
A G SR S B R IV £ -
B R et Rl PIREVELY 2 HE % H IR
EHFHIR DRI IR B e .
FEAGREHIT > B IR o T B R
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e s e e e T e
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2NN "E‘Fﬁjﬁ;[/ » [k~ B Ep 100 FTE R 0 B Ilﬂ?lﬂjﬁﬁ 100 f 7o i

ﬁiﬁﬂ

38 EMMETT J. VAUGHAN & THERSE M. VAUGHAN, FUNDAMENTALS OF RISK AND INSURANCE 39
(9thed. 2003).

39 i B4R 37 F 32

40 VAUGHAN & VAUGHAN, supra note 38, at 39.

41 .
See id.

42 S a2 ap s —
MAsfe > wmhin 37 F 32

B i, T34

44
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l’ﬁiﬁéﬁﬁt’l’a (Insurance pricing ) ' RLEERUIES « fplfie ™ o= .V iy
PLI I VB R (Expected claims) 225 3R] o 0 i & 4 gk VS
Flzit (Expected profit) I'J i ¢ i e ot ¥ 4 ’ﬁ IR Rl B ]
L RUNE E‘fF’?F—ﬂ'J/ 7 Rl (fair premium) *° o YU = T R
93 5 1 PR [ Bk P 3 0 e o I PRI Sk e

N T Ll SR L LU DR e g E e L E R ] R o 2
VHRET < fIR D R P TR A o S R e e
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SV RIS AT B e .
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Polide ™ SR [l — (LR R > [0 LSV ARIIRL (A - T 250 Tl iy Ty 7
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ScoTT E. HARRINGTON & GREGORY R. NIEHAUS, RISK MANAGEMENT AND INSURANCE 115
(1999).

ROBERT E. KEETON & ALAN I. WIDISS, INSURANCE LAW: A GUIDE TO FUNDAMENTAL PRIN-
CIPLES, LEGAL DOCTRINES, AND COMMERCIAL PRACTICES 18 (1988).

HARRINGTON & NIEHAUS, supra note 46, at 118.

M > i 370 7 4l

47
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50 Jill Gaulding, Race, Sex, and Genetic Discrimination in Insurance: What’s Fair?, 80 Cor-

NELL L. REV. 1646, 1652 (1995).

See id.

HARRINGTON & NIEHAUS, supra note 46, at 119.

Id. at 120.

Hus RBlw ek %‘f t£ (homogeneity ) ~ % F& 12 ( separation ) ~ ji B> {2
(incentive) 4+ ¢ 4% |+ (social acceptability) o LM 4ifa > whixr 37> | 43-
44 -
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130 HR= % * ... agroup health plan, and a health insurance issuer offering group health

insurance coverage in connection with a group health plan, may not establish rules for eli-
gibility (including continued eligibility) of any individual to enroll under the terms of the
plan based on any of the following health status-related factors in relation to the individual
or a dependent of the individual: ... (F) Genetic information.” See 29 U.S.C. § 1182(a)
(2006).

131 H k= % t“A group health plan, and a health insurance issuer offering health insurance

coverage in connection with a group health plan, may not require any individual (as a con-
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4.1.2 AFFREHAMRZE (GINA)

F11995 &F I'][£ » Efgii"ﬁl[ﬂ JRem) (genetic non-discrimination) [/3F %!
F?[ES«‘?W?EA (RS TS I % 2007 F 4 F] 25 |1 GINA
i 5434k (House of Representatives) 27 493 5FFE;t (H.R. 493) F[Iﬂlﬁmz
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Retirement Income Security Act of 1974, ERISA) V&1~ FI5f T ELHEYR
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dition of enrollment or continued enrollment under the plan) to pay a premium or contribu-
tion which is greater than such premium or contribution for a similarly situated individual
enrolled in the plan on the basis of any health status-related factor in relation to the individ-
ual or to an individual enrolled under the plan as a dependent of the individual.”

Ruth S. Cowan et al., The Genetic Information Non-discrimination Act (GINA 2007): A
Position Paper Prepared for Congressman Joseph Sestak 4 (2007), available at http://hss.
sas.upenn.edu/mt-static/file/REVISED%20Position%20Paper.pdf (last visited Mar. 17,
2009).

Id.

F < % @ “The term ‘genetic information’ means, with respect to any individual, informa-
tion about— (i) such individual’s genetic tests, (ii) the genetic tests of family members of

132

133
134

such individual, and (iii) the manifestation of a disease or disorder in family members of
such individual.” See GINA Sec. 101(d) (2008).

RNA (Ribonucleic Acid) = ", 2 25 axme 2 f o B L9 74
Wo X Fodd T m5EMAE - H- e s T o RNA £Hvi- i iy
ML o mF POBETAL 0 B R P 442k ¢ hitp://baike.baidu.com/view/23560.htm ( &
fSEEREPERF 12009 & 1% 20p ) o

135
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136 Fa = & @ “The term ‘genetic test’ means an analysis of human DNA, RNA, chromosomes,

proteins, or metabolites, that detects genotypes, mutations, or chromosomal changes.” See
GINA Sec. 101(d) (2008).
137 F< %5 (@) ... Agroup health plan, and a health insurance issuer offering health insur-
ance coverage in connection with a group health plan, may not adjust premium or contribu-
tion amounts for the group covered under such plan on the basis of genetic informa-
tion...(b)...shall not request or require an individual or a family member of such individual
to undergo a genetic test ... shall not request, require, or purchase genetic information for
underwriting purposes ... shall not request, require, or purchase genetic information with
respect to any individual prior to such individual's enroliment under the plan or coverage in
connection with such enrollment.” GINA Sec. 101(a) & (b) (2008).
GINA Sec. 101(b)(4) (2008).
F= & @ “A health insurance issuer offering health insurance coverage in the individual

138
139

market may not establish rules for the eligibility (including continued eligibility) of any in-
dividual to enroll in individual health insurance coverage based on genetic information.”
GINA Sec. 102(b)(1) (2008).
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4.2 FMILE
[~ 1948 =F %] Jfé’W‘i 1#%" (the McCarran-Ferguson Act) » = [aﬁ'ﬁj%ﬁ”
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% GINA Sec. 102(b)(1) (2008).

141 “Preexisting condition” refers to a condition for which an insured person was treated or
received medical advice or which was manifested during a specific period immediately pre-
ceding the effective date of the policy. The “preexisting condition exclusion” generally pre-
cludes coverage whenever preexisting illness, disability or death. See EMERIC FISCHER ET
AL., PRINCIPLE OF INSURANCE LAw 839 (revised 3d ed. 2006).

142 = % @ “A health insurance issuer offering health insurance coverage in the individual
market may not, on the basis of genetic information, impose any preexisting condition ex-
clusion.” GINA Sec. 102(b)(1) (2008).

143 F <= 5 @ “enetic information shall be treated as health information ... The use or disclosure

by a covered entity that is a group health plan, health insurance issuer that issues health in-

surance coverage, or issuer of a medicare supplemental policy of protected health informa-
tion that is genetic information about an individual for underwriting purposes under the
group health plan, health insurance coverage, or medicare supplemental policy shall not be

a permitted use or disclosure.” GINA Sec. 105(a) (2008).

144 The McCarran-Ferguson Act reads: “(a) The business of insurance, and every person en-

gaged therein, shall be subject to the laws of the several States which relate to the regula-
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tion or taxation of such business. (b) No Act of Congress shall be construed to invalidate,
impair, or supersede any law enacted by any State for the purpose of regulating the business
of insurance, or which imposes a fee or tax upon such business, unless such Act specifically
relates to the business of insurance ... ” 15 U.S.C. § 1012 (1948). See also Prudential Ins.
Co. v. Benjamin, 328 U.S. 408, 429 (1986); U.S. Dept. of Treasury v. Fabe, 508 U.S. 491,
499 (1993).

145 Cowan et al., supra note 132, at 3.

148 . .. an insurer offering health care insurance ... may not in connection with the offer or
renewal of an insurance product or in the determination of premiums, coverage, renewal,
cancellation, or any other underwriting decision that pertains directly to the individual or
any group of which the individual is a member that purchases insurance jointly: (a) access
or otherwise take into consideration private genetic information about an asymptomatic in-
dividual; (b) request or require an asymptomatic individual to consent to a release for the
purpose of accessing private genetic information about the individual; (c) request or require
an asymptomatic individual or his blood relative to submit to a genetic test; and (d) inquire
into or otherwise take into consideration the fact that an asymptomatic individual or his
blood relative has taken or refused to take a genetic test.” See U.C.A. 1953 § 26-45-104(1)
(2002); see also Minn Stat. Ann. § 72A.139 (west Supp. 1997).

" For details, see V1. Stat. Ann. tit. 18, § 9334(a) (2000); Ind. Code § 27-8-26-8 (1997); Wis.
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Stat. § 631.89 (2008); Ga. Code Ann. § 33-54-7 (1995).

For details, see U.C.A. 1953 § 26-45-104(2) (2002).

“No insurer, agent or broker authorized to issue policies on the lives of persons because of
the results of a genetic test or the provisions of genetic information, as defined in this sec-
tion .... No insurer, agent or broker authorized to issue policies on the lives of persons in
the commonwealth shall require an applicant to undergo a genetic test as a condition of the
issuance or renewal of a policy on the lives of persons in the commonwealth .... ” ALM GL
ch. 175, § 120E (LexisNexis 2008).

“In the provision of insurance on the lives of persons in the commonwealth, a company, or
officer or agent thereof, or an insurance broker may ask on an application for such coverage
whether or not the applicant has taken a genetic as defined in this section. The applicant is
not required to answer any questions concerning genetic testing. Any application requesting
this information must contain or be accompanied by language informing the applicant that
the applicant is not required to answer any questions in connection with genetic testing or
information as defined in this section and language informing the applicant that the failure
to do so may result in an increased rate or denial of coverage. If the applicant chooses to

148
149

150
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submit genetic information then the insurer is authorized to use that information to set the
terms of a policy provided that such information is reliable information relating to the in-
sured’s mortality or morbidity, based on sound actuarial principles, or actual or reasonably
anticipated experience.” ALM GL ch. 175, 8 120E (LexisNexis 2008).

Mahati Guttikonda, Addressing the Emergent Dilemma of Genetic Discrimination in Un-
derwriting Life Insurance, 8 N.Y.U. J. LEGIS. & PuB. PoL’Y 457, 461 (2005).

See id.

Or. Rev. Stat. §§ 659.710 & 659.720 (West Supp. 1996).

Or. Rev. Stat. §§ 659.036 (West Supp. 1996).

Or. Rev. Stat. §§ 659.715 (West Supp. 1996).

Id.

151

152
153
154
155
156



146 FH2H:=%H 6% 1

EVRY - T i I F’“Jtt?' AP - s pRRrE VB o il
ST ri'i%fl ('blood relatlve) VRN R L~ L
i~ AR B2 ~ AR SRS B @Uﬂlwnaa'& ~ AR ARG [ U R
P RLBR SR80 BLRE o i R 1) SRR 053 65 2 AR - 5
Hfl i & ALY R (Adverse underwrltmg deC|S|on) E%ljf REHUARIV I BL
eyt e S TR PR el fl o el " FRERL PR R PR A
R 1 TS R iy L ke U ni*',%%’mi SRR A
EASEUH o P IR S LAY SN eSS AL TR
( confidential ) > %ﬂw DRV H IFil I Sﬁ'ﬂ’gﬁ\ HAREE > P
F [P BB 18 [[rL] RSO I35 *«‘Fﬁ IR R -

AR RN B uﬁ 1-ﬁ§i“ﬁ%@w— BT 5 248

157 «No insurer delivering or issuing for delivery in this state a group or blanket policy which

provides hospital, surgical or medical expense coverage shall establish rules for eligibility
(including continued eligibility) of any individual or dependent of the individual to enroll
under the policy based on any of the following health status-related factors ... (F) Genetic
information.” N.Y. Ins. Law 8§ 3221(q)(1) (McKinney 2000).

“A person may not use genetic information about a blood relative to reject, deny, limit,
cancel, refuse to renew, increase the rates of, affect the terms and conditions of or otherwise
affect any policy of insurance.” N.Y. Ins. Law § 2612(h) (McKinney 2000).

“In the event that an insurer’s adverse underwriting decision is based in whole or in part on
the results of a genetic test, the authorized insurer shall notify the individual of the adverse
underwriting decision and ask the individual to elect in writing, unless the individual has al-
ready done so, whether to have the specific test results disclosed directly to the individual
or to the individual’s physician, at the discretion of the individual.” N.Y. C.L.S. Ins. § 2615(e)
(LexisNexis 2008).

“All records, findings and results of any genetic test performed on any person shall be
deemed confidential and may not be disclosed without the written authorization ... of the
person to whom such genetic test relates. This information may not be released to any per-
son or organization not specifically authorized by the individual subject of the test. Unau-
thorized solicitation or possession of such information shall be unlawful.” N.Y. C.L.S. Ins.
§ 2615(f) (LexisNexis 2008).

158

159

160
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161 w\\rritten informed consent to a genetic test shall consist of written authorization that is

dated and signed and includes at least the following: (1) a general description of the test; (2)
a statement of the purpose of the test; (3) a statement that a positive test result is an indica-
tion that the individual may be predisposed to or have the specific disease or condition
tested for and may wish to consider further independent testing, consult their physician or
pursue genetic counseling; (4) a general description of each specific disease or condition
tested for; (5) the level of certainty that a positive test result for that disease or condition
serves as a predictor of such disease. If no level of certainty has been established, this sub-
paragraph may be disregarded; (6) the name of the person or categories of persons or or-
ganizations to whom the test results may be disclosed; (7) a statement that no tests other
than those authorized shall be performed on the biological sample and that the sample shall
be destroyed at the end of the testing process or not more than sixty days after the sample
was taken; and (8) the signature of the individual subject of the test or, if that individual
lacks the capacity to consent, the signature of the person authorized to consent for such in-
dividual.” N.Y. C.L.S. Ins. § 2615(b) (LexisNexis 2008).

2 See N.Y. C.L.S. Ins. § 2615(d) (LexisNexis 2008).

3 See N.Y. C.L.S. Ins. § 2615(c) (LexisNexis 2008).
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164

165

166

167
168

“An insurer that requests an applicant to take a genetic characteristic test shall obtain the
applicant's written informed consent for the test. Written informed consent shall include a
description of the test to be performed, including its purpose, potential uses, and limitations,
the meaning of its results, procedures for notifying the applicant of the results, and the right
to confidential treatment of the results.” Cal. Ins. Code § 10148(a) (LexisNexis 2008).

“A life or disability income insurer shall not require a person to undergo a test of the per-
son's genetic characteristics unless the cost of the test is paid by the insurer.” Cal. Ins. Code
§ 10148(d) (LexisNexis 2008).

“No policy shall limit benefits otherwise payable if loss is caused or contributed to by the
presence or absence of genetic characteristics, except to the extent and in the same fashion
as the insurer limits coverage for loss caused or contributed to by other medical conditions
presenting an increased degree of risk.” Cal. Ins. Code § 10148(e) (LexisNexis 2008).

For details, Ariz. Rev. Stat. § 20-448.02 (LexisNexis 2008).

“The rejection of an application or the determining of rates, terms or conditions of a life or
disability insurance contract on the basis of a genetic condition, developmental delay or de-
velopmental disability constitutes unfair discrimination, unless the applicant's medical con-
dition and history and either claims experience or actuarial projections establish that sub-
stantial differences in claims are likely to result from the genetic condition, developmental
delay or developmental disability.” Ariz. Rev. Stat. § 20-448(E) (LexisNexis 2008).
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169 “In addition ... the rejection of an application or the determination of rates, terms or condi-

tions of a disability insurance contract on the basis of a genetic condition constitutes unfair
discrimination in the absence of a diagnosis of the condition related to information obtained
as a result of a genetic test.” Ariz. Rev. Stat. § 20-448(F) (LexisNexis 2008).

For details, see Me. Rev. Stat. Ann. § 2159-C(3) (1997); N.J. Rev. Stat. § 17B:30-12(f)
(1996); Hi. Stat. Ann. § 431:10A-118 (2008); see also Elaine A. Lisko, Genetics and Life
Insurance, available at http://www.uh.edu/healthlaw/perspectives/Genetics/990125L ife.html
(last visited Jan. 30, 2009).

“An insurance institution, agent or insurance support organization that regularly collects,
uses or discloses medical record information ... shall develop and implement written poli-
cies, standards and procedures for the management, transfer and security of medical record
information, including policies, standards and procedures to guard against the unauthorized
collection, use or disclosure of medical record information by the insurance institution,
agent or insurance support organization or any employee or agent thereof. Such policies,
standards and procedures shall include ... (8) Additional protection against unauthorized
disclosure of sensitive health information, which shall include ... genetic testing, including
the fact that an individual has undergone a genetic test.” Conn. Gen. Stat. § 38a-999 (Lex-
isNexis 2008).

170

171
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431 A ﬂ%ﬁ Bl % T L g KA #: Katskee v. Blue
Cross/Blue Shield of Nebraska175

B ¢ Katskee 7 £ LA Roffman IE P 2 Lynch B

12 “The following are defined as unfair methods of competition and unfair and deceptive acts

or practices in the business of insurance ... (19) With respect to an insurance company,
hospital service corporation, health care center or fraternal benefit society providing indi-
vidual or group health insurance coverage ... refusing to insure, refusing to continue to in-
sure or limiting the amount, extent or kind of coverage available to an individual or charg-
ing an individual a different rate for the same coverage because of genetic information.”
Conn. Gen. Stat. § 38a-816 (LexisNexis 2008).
173« Genetic information indicating a predisposition to a disease or condition shall not be
deemed a preexisting condition in the absence of a diagnosis of such disease or condition
that is based on other medical information.” Id.
174« An insurance company, hospital service corporation, health care center or fraternal benefit
society providing individual health coverage ... shall not be prohibited from refusing to in-
sure or applying a preexisting condition limitation, to the extent permitted by law, to an in-
dividual who has been diagnosed with a disease or condition based on medical information
other than genetic information and has exhibited symptoms of such disease or condition.”
Id.

175 515 N.w.2d 645 (Neb. 1994).
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(2002).
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