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The Development of Misuse Doctrine under
DMCA

Dennis Yueh-Hsun Tsai, Hsin-Lan Hu

Abstract

Since the U.S. Digital Millennium Copyright Act of 1998 (DMCA) came into
effect, the controversial anti-circumvention provisions codified in section 1201 of
the Copyright Act immediately have became the most debatable issue in academia
and U.S. courts. As in the modern information era, facilitated by the encompassed
high technologies, reproducing and distributing illegitimate copies of copyrighted
works in the digital forms can be easily accomplished by average users, which
dramatically endanger the copyright owner’s rights and interests. However, with
the enactment of anti-circumvention provisions, copyright owners can self-help
with technological measures that effectively control access to the works protected
by copyright.

Despite limited exemptions are sanctioned under the anti-circumvention pro-
visions, this legal protection of technological measures as such permits proprietary
control over any kind of information, protected or not under copyright, which
granting the content provider what might arguably be considered as a “Para-
copyright” without the built-in limitations and restrictions of traditional copyright
law, such as the fair-use doctrine. As a result, the public are concerning about the in
coming World of Pay-Per-Use, and the traditional limitations on copyright, such as

the fair use may be unavoidable evaporated under such new legislation. Moreover,
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some recent litigation may have showed that anti-circumvention provisions have
been suspiciously utilized by some copyright owners as a means to restrain trade
and competition. In light of this situation, scholars in the U.S. began to discuss and
advocate the “Anti-circumvention Misuse Doctrine,” hoping this affirmative de-
fense, which evolved form the patent law, can mitigate the impact caused by anti-

circumvention provisions to the copyright related markets.

Keywords: Digital Millennium Copyright Act of 1998 (DMCA), Anti-cir-
cumvention provision, Misuse Doctrine, fair use doctrine
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GO AN ISR LREEINEAN VS i =S ESUmEEl 72 R
flE ARy R o PR R V2 JLﬁﬂfmﬁﬂ>ﬂ%k%%ﬁ'
H%WEo¢ﬂ’%E@ijﬁﬁw’%aﬁﬁ%ﬁﬁkwﬂéﬁ’qu
B2 N L —— (Rl E I I/ﬁhlﬂ%ﬁ (=0 [Hps o = {f] [;]J [Ey[ NEALE
iﬁﬂmwﬁ%WH@kV@ﬂwwf%*wﬁ%w[“ﬁ%@@kﬁﬁﬂﬁﬁﬂﬂ

JJWE@%

EE%?Eﬁr¥inﬁ14 C SR [ B F R @%fjiﬁpjﬂjf

%é#o " ﬁp F (Y SR R PER R B - 21709 &
SUBSTE VA P Y- R (SRR PR, (Statute of Anne of 1709) o
ﬁﬁzJﬂH'Jﬁ?uﬁﬂ@%ﬁﬁﬁﬁﬁﬂ%ﬁﬁﬁ‘@QWSUJﬁWHﬁ4°FW??Eﬁﬁ
SRR - (B R B ] EORE R (R - T R -

1 Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 156 (1975) (“The immediate effect
of our copyright law is to secure a fair return for an author’s creative labor. But the ultimate
aim is by this incentive, to stimulate the creation of useful works for the general public
good.”).

2 See Sony Corp. of America. v. Universal City Studios, Inc., 464 U.S. 417, 430 (1984)
(“Form its beginning, the law of copyright has developed in response to significant changes
in technology.”).

3 Copyright Act, 1709, 8 Ann., c. 19 (Eng.).

4 %EWé*ﬂi&ﬁﬁﬁai pm@g W3 B R IR A B4 Bkl ] (right to
copy) xR F G F AL WEFIE (prevent monopolles in the book trade) -
uwﬁvﬁﬁﬁﬁpm\ﬁ# ﬁ%iﬁ;ﬂﬁfﬁﬁjﬁﬁwiﬁg,ailn4
#2_ Donaldson v. Beckett % s fo= ¥ T4 % 5 Rk (T ¥ 2 {841 - See DEBORA J.
HALBERT, INTELLECTUAL PROPERTY IN THE INFORMATION AGE: THE POLITICS OF EXPANDING

; OWNERSHIP RIGHTS 6-7 (1999).

R RE R S b0 B 1790 EH4] R K WIS 33T o dost 1802 4 B4R e
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) PR T (e N MRS R o ) S s (AR ﬁruﬁ; Lo
S RFITE IR - I SRIT - RS AR R e

By PP R L Y ST AU (S (A puARa o YA R R ﬁl{’%‘ﬁ’
1998 ngfﬁ;@;% (F4iiyE % [ The Digital Millennium Copyright Act of 1998
(DMCA) °) < DMCA 57 1201 fi T = S, (el (5 | [ 2 i

B4 (prints) ;1831 & #3745 #REF v LRF IR EH P LT 28 £
1856 =3~ 2 prjE 5 1865 ERFIEB F T FITHEE LA > ¥ 1909 &
PRSI EERE L R EFRF RIS ILAE S MA@ 1976 £ E =
AR F TR P (O PRATEZ B BB @&mmp»%# $ 0% %
B oo FFREES] 0 B 22-25 (1993) -
W ® 2R 1975 & ;T& Williams & Wilkins Co. v. United States, 420 U.S. 376 (1975)
- FRAd A AT WAL A %%?}% %%Eﬁi‘@iﬁﬁﬁwléﬁé 275 &
it o LT A AEAGIAR2 KR FRME T Y EFIFIEIZ B ¥ 108
T U] BE R R 22 £, - See 17 U.S.C § 108 (2006).
p 1980 # ik pEde > F 5 chdici=45 4 #24 (digital audio tape (DAT) technology )
Fild= £ W & 1 ¥4 ¢ (Recording Industry Association of American, RIAA) & &
B o RIAA g»yﬁi'_ DTA ﬁi;}ifﬁ& ﬁ:tz%-g B FERALEL > En EREEFLT
R 01992 £ > £ RF € #3040 RIAA #730R - i 6 11992 & 72 #4 i2 %
(Audio Home Recording Act of 1992, AHRA) > #: % M¥F ivigiz % 10 o ~/2
- e BRI gy e i E W (serial copying) 1 fugﬂ}i’%‘%
*’ﬁg‘mw@ré"iﬂm’ﬂ\iﬁ”ﬁ%ﬁ%& FELEFEL oA AFHECFTEE
T Fi rfgv # i - See Copyright Act, ch. 10, 17 U.S.C. §§ 1001 1010 (2006).
AUTIRT A RPERRPAH ERFE  FRNEC DSR2 FRT T
Wiz oo H P R A ne 35 1995 E 4G F v A R 7% ( Digital Performance
Right in Sound Recording Act of 1995, DPRA) ; 1997 # & ¥ + »f”;;;‘“‘ % (No Elec-
tronic Theft Act of 1997, NET) ; 1998 & #ci~+ 45 & ¥ iti#;2 % (Digital Millennium
Copyright Act of 1998, DMCA) ; % 1999 & 1 b Hci= g f % # & ¥ (TR T iz
% (Digital Theft Deterrence and Copyright Damages Improvement Act of 1999) -
#% B2+ 3 US. Copyright Office z % =t : http://www.dickson.tec.tn.us/dmca.htm.
& 1 % W 43R4 sk httpi//thomas.loc.gov/cgi-bin/query/r?r105:@phrase(Digital+Mil-
lennium+Copyright+Act) £ 33 -

\
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B A N AT B R R (e -
SRy o P SRR B [ - Iﬁﬁﬁvj@?ﬁ”@*ﬁ "N RSP E
PR AHERE | () TSR T R R A (R TR (R
LR k) | DIl o i v lﬂﬁfﬁif}uf'ﬂﬁf@““ "EERAY S (Pay-Per-
Use ) Ffil b IDR] i - B0 PRI B2 S o

[ =9t > > BRI T‘i"Equ\ M R PR IREERST  h Er
SR e et e NS LS ) TJEIJ’TEI@‘« ° riﬁalﬁlwﬁ?lﬁ‘ﬁ%?iﬂﬁ‘ﬁ'%ﬂ
BT R SRR R, [ (R T PR (A A A e
O RTRY o TEp ST S SRS IR LY T AR RO (Antl-
circumvention Misuse Doctrine ) o= ™ » A B E lﬂl*]ﬁi ]
FURITE S ™ | o e Reiie > ST RECR 552 IE@W%% VTR U R - [
B R U T R AR = (0 ’f’?tlﬂﬁ!p » B AT pVRY
FoORRE-TERITY o R R s Y AR R
VBRI > F R g S VT AREGR TREL IR = R
LU= ’f'tﬁﬁl%iﬁi?? VR i R

2. RBBA T 18 5 2 1 RE TR 2 DO B¢ X

SRR 1006 A BT T B RN A A (A 5
(WIPO Copyright Treaty WTC) » T ”F' SR A R A SR PR
#4 ;. (WIPO Performances and Phonograms Treaty, WPPT) 2 1908 ﬁjﬂ*@’f

10
11
12

See 17 U.S.C. § 1201 (2006).

See Dan L. Burk, Anticircumvention Misuse, 50 UCLA L. Rev. 1095 (2003).

p 1989 #4= > B & R T 22 KA ER A 2% (World Intellectual Property Organiza-
tion, WIPO) TffeiEi7ia@ 02 B 22 @ ® » ¥ %3054 1996 # 12 7 20 p
i 3§ WTC 22 WPPT = i%£ % - See H.R. REP. NO. 105-551, pt. 2, at 21 (1998). H ¥ 'mif
AEFONFHFFLF R P HE R EER Y 2 ¥ TR 2 ",?‘ ¢ R
BiEEAy TR LH Y 0 F 178 (2001) -
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L R S [PARE O E YD — MR RO N A X
(ER e WTC =2 WPPT = [5G et o Pt T e > (7055 I
memiw&?WWT%wwﬁvFﬂﬁmrvﬂmJ’ﬂ[ﬁﬁﬁ%ﬁ
A R Y R R R R AR T SRR, [
e pW%ﬁﬁﬂE@kfﬂwﬂﬁﬁ?ﬁﬂn§¥4(ﬁﬁﬁ”‘w)fﬁéﬂ%%
Al > Fo ISl R (S~ R S SR (o R R
S 1 » AN ST PR I B € SORIBEART ¢ - LRI
Bt (AR RO o PR T SR R ETE S VR @W$%‘
ST HONEA S ST G T RS e TR A
PR+ 5 T R e P S 58 (RS L 5 A 5 T e 2 FELNE]
B A EE S AR WA AR IO S I
VR HER ﬁkﬂﬂ@ﬁuﬂ 9 1 BT ) [“”%W%ﬁ”

S B RRGERAT AFOERS 1998 & 10 F| 28 |49t 1998 & gt T i G [
X rfru CEAG e E S RN EESTER O ECEIE T
Brre e, 1 o DMCA V3% 1™ ] bl Skt i M 1 5 11 (WIPO

13 wiro Copyright Treaty, art. 11, Dec. 20, 1966, 36 I.L.M. 65 (1997) [hereinafter WCT] .

14 WIPO Performances and Phonograms Treaty, art. 18, Dec. 20, 1996, 36 I.L.M. 76
(1997)[hereinafter WPPT].

15 see U.S. Copyright Office, THE DIGITAL MILLENNIUM COPYRIGHT ACT OF 1998-
Summary, Dec. 1998, http://www.dickson.tec.tn.us/dmca.html.

1 sagpe. T4R 1008 et e FrEEafi, » FREE 5 107
# - 27 (1999) -

17 weT art. 10 (2). See also Pamela Samuelson, Intellectual Property and the Digital Econ-
omy: Why the Anti-Circumvention Regulations Need to Be Revised, 14 BERKELEY TECH. L.J.
519, 528 (1999).

B pagir s TERT1008 dee S ARE T2k, N, o TGN 8 1

" ¥% 748 > F 3842 (1999) -

See S. REP. No. 105-190, at 2 (1998). DMCA &1z 2 422 F & 38 ’l’F' HRp LR
HHB? 2R TP 20RTEM AN - 20 T4 BRI A K A7 S 4@1@15
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Treaties Implementation Act) fliZ[] &) £ Tﬁﬁljfﬁﬁif%ﬁm [T~ DMCA 57
103 FE(REFH (Sl B4 17 ST 12 Bt T A O R A
( Copyright Protection and Management Systems) 2, %J*@’?J%%ﬁ]ﬁfﬁiuy s
R SR, (PR R B R 2 N R

2.1 RIFEEFRZ D

DMCA 57 1201 [5Af st = 7> AfE |;Jr$ = 5L - B4 55K (Basic Pro-
vision) 22~ @y % L/ 25 (- (Ban on Trafficking ) 2, INRES G B SRR

S V] j\;ﬁd #FIFmzr | i (A 2HTAFFETRIES R TRk

B RE) 5%’ﬁ‘d FEFF TR A BT R F 2 ’m—‘l‘@’i’ R_E

#2 ) FHEFIEHEZ P % - See HR. REP. No. 105 551, pt. 2 at 22 (1988). ~ )j‘nﬁm’
,;,iz@g% ARABERZFEIL > T UBE S BEFEFTALESSE
Foa B R T (7L LAKR- Et“%f AR S B2 I E
P enp it T e ivig L 2 xr,’p' #* 2 41£ - See David Nimmer, A Riff on Fair
Use in the Digital Millennium Copyright Act, 148 U. PA. L. Rev. 673, 683 (2000).

0 DMCA 2P 3 AL TATHEE: §- % 2R FEHMARLFEGHFES ¥ -
SaF 'F%ﬁu’ti’i ERGEE S P23 DAL EEEE ) ek

Q*F» ERIFI R AR REE R FAR LG > kL1600 T 26

17 U.S.C. §§ 1201-1205 (2006).

See Jon A. Baumgarten, William M. Hart & Eric J. German, Digital Millennium Copyright

Act Details of Internet Ownership Rights, Law News Network Com., Nov. 12, 1999;

http://www.lawnewsnetwork.com/practice/techlaw/papers/lawfirm/A9495-1999Nov12.htm.

Ra o G fRATOw o )j*u»/p"; Frend B FRMEFELR gﬁ:“m B R B

AP ABERBET LR E BT FITHLF LR B FITE Ao

g2 2f 7l WE ’f 17 WIPO g5y ¢h > B2 0 FAREFIER

(RUER ESIERNE & B EDRIE R EE £ NE £ T8 -

) Z2AEaRG (et lad 2 75) o

Mizie 43072 @RET §oeird] Tify £ A4 (R - —F P2 ) ik

2 ¥ T2 iR s o 17 U.S.C. §1201(a)(1)(A) (1998).

N+ 2 @@ ~er " BRE - HLAHEpsERrIN23LETR* LRER

bR AR F L PR EEH NI P EN S A& JRIE KR
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(Additional Violations ) ** » =St b = A4y V] > S48 1 RSO 4
B I~ R VR [ R ) R (e R AR 5 R SR S
Iy N R Tﬁﬂf‘@ﬁ# 25~ g~ A F
(o T EDE R R S S R~ o IDER SR T b B - A
F9 SN S St A S (e LA A o i*’rj\%’ﬁ%??ﬂ
= IF%@%’ (FZ3H 2 SR (e 05~ 3 il ~ TGP~ S~ A PP H 3
PRSI S AHPRET AR o I SRV A i -

AP 5T 1201 [REY(a) VI > H R RAVET @'ﬁ‘qﬂ‘ﬂ%
(oAl (= P S (B R R AU S [
b Ml TR SRR T R A (A (IR (R ) O
Al o IR P (o AR 8L > BRI PR T R (RER . DMCA
U SFBEERC Y g o ATy - DMCA 120 £ 0 i G 48 ﬂ%&ﬂﬂfﬁ
TR ¢ LR (SRR R (e A 211 Ll

EHEAELRZAPELAF S 5T REPHF R LR AHLE -
17 U.S.C. § 1201(a)(2) (1998). # + iE5 itz 2 b 2 B L 7 Ao — EFH P > @:]g
LI o FL R R TR ARG ERETRA T FFEUS S

oo @ FTREF IR A G Ay d ] F T2 Py ot iR See H-R-
Rep. No. 105-551, pt. 1, at 17 (1998).
rgw&élﬁﬁﬁ~ér~ﬁ£~ﬁg*ﬂwg@*ﬁii%E@?uﬁﬁ%ﬁi
AT FIORAHE F TR 5 212 PEFEES DI RIS A5 JRIE
AR 27 e o FHBUREPLFEL S BARALLIE D g L RE
ﬁﬁ%%%%ﬂiijﬂiﬁ%ii%:éﬁé%@ﬁﬁ’%%ﬁiﬁwaﬁg
% 17US.C.sec. 1201(b) (1998). & »* &% ¥ (P4 4 fE {12 7 5 © % B F (w2
2R T AR AR B 2 gy iilﬁ P g g e Wirdlz
%%ﬁﬁoagﬂéﬁﬁ%ﬂ%ﬁiﬂ*u%@iﬁfﬂ%&§~mﬁm¢€vm
HEFEFITRET 2P o SeeS. ReP. No. 105-190, at 29.
FHEREFEFLAHEERY RAMZBT  FELELE o riﬁ&zf*‘sfi’ -a,«"’f‘
BOiRATERF CREPEEELEZ LR RA, 0P RMERT

# > F 157 (2005) -
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eentE NE TR SV dEs 0E NE T o DMCA S0, (=4 * 13 )
P ARFIRES A o

% DMCA [ U 62 i s SR P9 15 S
Ak 4 PSP 7 S ST PR B T B AR
G () AR 17 G SRATRRE D) o (202 o (o)
o TR 0 A S AT AR ﬁ‘/ﬁLﬁ%\“}“”ﬁJ]Q@ Vi ey s
VP ERERR o P U AR S S 1 )
ERIE LR ¢ l"EW%ﬂJ’V P& (At (Paracopyright ) ﬁﬁi@‘izgg °

S E T A RIFLE LAV o TSR B (o R
BB HH S PR o SV e (AR
R g 7 157 (R 5 Jﬂ‘fr [ e A e
PREARYVFHR] e T R 4 %0 ° SR xﬂﬁ‘ﬂﬁtﬁéﬁtﬂ éﬂfrjl
FEH U SR %F»cur“ffrﬁ{ii AT -

27 See Melissa A. Kern, Note, Paradigm Shifts and Access Controls: An Economic Analysis of

the Anticircumvention Provisions of the Digital Millennium Copyright Act, 35 U. MicH. J.L.

REFORM 891, 893 (2002) (citing JESSICA LITMAN, DIGITAL COPYRIGHT 83 (2001)).

See H.R. Rep. No. 105-551, pt. 2, at 24 (1998).

See id.

17 U.S.C. 88 1201(d)-(j) (2001) %5 H) et iﬁbié ;}1 e R ULER - & A=Y

?’r?#&fﬁ Bleh s ERENEFEFREEZ B BRI B 4c¥,-£ﬁ’"if;wlj
;R A AN E A 2B i‘if‘%ﬁ RGBS 2 & DPPRRL B o R T 2
AP F 2t ns o> $4h30125 F 189-94

See Samuelson, supra note 17, at 535, 540-41, 543-46. Samuelson ##: > * #E#£ 7 7 fb

BTG £ e R e F AW RITEPREF S B ERBRE- AT

or Terg BUE W5 ) 2 bl rh R o
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2.2 RIGEHEFZ RIURER
221 LFRT

e~ A REGCR AR sy g 2 E l*’jf[?ii‘%'ﬂ%ﬁ%l' I&EQ*EIJT%“F =
[E;m iR v-ﬁg}gxgﬁﬁé@ Y TR (Fail-safe) f&‘kfﬂ] I BT
IQ?IE’@T AU o PN A DMCA 27 1201 [ 87(a)7F 85(L)E 51(C) | !
VAR B«Iﬁqﬁ[;lﬁ*@#{%{% [ "J%ﬂﬂ [’r?imﬁ I/ﬂ%&'iﬁg}%nﬁ@ﬂ [/@
A e ?"[FJ[ES«“SF?E ﬁ%&r SR 0 ) R A (Rulemaklng Pro-
ceeding) it/ s Fi 4L 2 U7 e 11998 & DMCA A1 fj#iis= 4 » S
@Wﬂﬁé' IFAﬂmoﬁﬂv2MB¢¥nHMRﬁﬁxpbpwpwqﬁﬂi

2000 ¥ FrEdFfIEIE L ¢ L RGEIE AR R A Ff”"ﬁ‘ﬁ?’?‘/ o
% 2 s EM?F“" 'H‘é&}iffﬂifﬁjff’ﬁ%y O TEH,F‘/F& : i\ i
SRR Ly b S

H.R. REP. No. 105-551, pt. 2, at 36.

DMCA # 1201 # ¥ (a)7F % ()4 % (C) B L% [ R § W3 445 o 8 (A) P 45
PP FHGL EZEF PR F R ZER EFF ;JS’ g Fa
PAIEARE S AR TR BER S FARFB)P 2P X FIEEFREL L&
L AFEhR Yy F > AR T 2L 3 F T, SARERT 2004 0 L F
pH iz & E&”'ﬂﬂ\#%i(A)B PR B LA D e B R AR B
¢ ofadiidg o 17 U.S.C. §8 1201(a)(1)(C) - See Copyright Office, Library of Congress,
Exceptions to Prohibition on Circumvention of Copyright Protection Systems for Access
Control Technologies, Notice of Inquiry, 64 Fed. Reg., at 66139 (1999), http://www.loc.
gov/copyright/fedreg/65fr64555.html. iR & 2 #HH p F 2 W4 HhF £ L& < > w4k
12> | 211-29 -

F ‘ﬁurj MAFLES  AEFRIFFL BN T AREF FRFELLT
e FRBRT  THEPNFLEEEPREER—2 R AFEF 2T
"2 8%iE ¥ 1058 > F 843176 (2004) -

“Compilations consisting of lists of websites blocked by filtering software applications.”
See 64 Fed. Reg., at 64556-64.

“Literary works, including computer programs and databases, protected by access control

34
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2003 Eﬁﬁ?ﬁd?ﬁg@rﬁﬁl: LFEF?%ﬁTiﬁﬁﬁﬁﬁﬁﬁﬂiﬁﬁﬁﬁiﬁ%;V%@hffﬂ?ﬂ5?ﬁ%ﬁ§
FUa\ GIEEE (B yiﬁnﬁi?ﬁ‘fﬁ [ 1 i R A ﬁﬁf}fﬁ ﬁ‘)ﬁﬁﬁf_}fﬁ'—
;‘/ﬁ 2 FL' IL'T “”Tﬂﬁ’ A =R '%%‘FE':K'F& ﬁ”F,q A éjii”ifgj Méjl A =L
B’GLF}%H&“}*% =ENS: i’%‘;@?ﬂ”ﬂ VEE S T F’?EEJ'J/»FﬁilP(Internet Lo-
cations) - EIJ?F[ [f}i@a (Domains) ~ = SRRttt 4y (Uniform Resource Loca-
tors, URLs) ~ Bt {=3pj@ Ve &5 5 (Numeric IP Addresses ) vJ‘)k'/f}EW?\‘
VARt J"” 237 9 [ﬂf{[‘ﬁg ( Donlges) ffo[f_Eg . ng W NOERE S 3 N ‘/
ﬁ?ﬁ*ﬁ?“‘ PR Y PR l/aﬁﬁ*{%“[m#% AR Hﬁfﬁﬂﬁ‘/
f@?'ﬁ'w[ E%MEIF' I2 5 a) fg E (e et i
A CofASRo Y J o0 Begl 7 VR ) b BT LR ?'?&w B
zi ZJﬂ» S IFETRL BRI B T S TR RIS A A
740 .

mechanisms that fail to permit access because of malfunction, damage or obsoleteness”.
See id.

“Compilations consisting of lists of Internet locations blocked by commercially marketed
filtering software applications that are intended to prevent access to domains, websites or
portions of websites, but not including lists of Internet locations blocked by software appli-
cations that operate exclusively to protect against damage to a computer or computer net-
work or lists of Internet locations blocked by software applications that operate exclusively
to prevent receipt of e-mail. For purposes of this exemption, ‘Internet locations’ are defined
to include ‘domains, uniform resource locators (URLS), numeric IP addresses or any com-
bination thereof.”” See Exemption to Prohibition on Circumvention of Copyright Protection
Systems for Access Control Technologies, Final Rule, 68 Fed. Reg., at 62011-13 (2003).
“Computer programs protected by dongles that prevent access due to malfunction or dam-
age and which are obsolete.” See id.

“Computer programs and video games distributed in formats that have become obsolete and
which require the original media or hardware as a condition of access.” See id. at 62014.

4. Literary works distributed in e-book format when all existing e-book editions of the work
(including digital text editions made available by authorized entities) contain access con-
trols that prevent the enabling of the e-book’s read-aloud function and that prevent the ena-
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F b 2 A ™ ] e Y 2 IRy RUA T A IR ) SRR TR
R, DORHRTRRIEuR R | - 2008 fh T HEET IR o (S R
e AR 4 e e U IR RS i AR Elfi%a*{%t?ﬁf%f'%’ﬁﬁ »E R
YRR A > RUE R ERERP IR~ A URUR IR SO (B ST
121 et fAH o

2.2.2 F A ongk 2 3t

[ s PSS, (AR RS FRAT) [ A PR Et e o RECR o [ 297
FAPEst - diERy utwmwwﬁ»w : “‘“*'F%r' RGN
SR P R S AR g I TR O B O
i pofer 1;}55%%*?{”%4%Fq_~ fw'%r'e ;vgw‘“” ® 2.4
R S SR AR MR < iy SRR 2 PR
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bling of screen readers to render the text into a “specialized format.” See id.

17 U.S.C. § 121 (Limitations on exclusive right: reproduction for blind or other people with
disables.) 7 4 FHRLIkd FWp A A& ¢ 8T B2 & DR Y 3 - 68 Fed.
Reg., at 62011-14.

H e A AR 2 23 > see 65 Fed. Reg., at 64566-71 (2000); 68 Fed. Reg., at 62014-18
(2003).

See 65 Fed. Reg., at 64556-63. & 3] % it | - gk p % 1201 % % (a)5% % (1)4 % (C)
B2Ri > B RREME A TH 2L A2 3 Fiegs Fi7, (particular class of
copyright work) % # =% 1% % > 65 Fed. Reg., at 64559 R é‘gﬁ% My )% iF
T2 % E& o R F AL LB FR I NERTE ;FJfg,f EY i ?)‘,(a)xé' ¢
2o ¥ iF T#ga) , 5 A# > 65 Fed. Reg., at 64562 - @ 2Lkt

F¥ o BEHEBFTLRY AT e TLA ) BT Ea‘%ir;% ERIBE - I A
- Bz 4%, (a group, set or kind sharing common attributes) - 65 Fed. Reg., at
64559 -

B IRA HE RH R 2 Fhoo TER U2 2, ~ TEHU AT RREEE ) -
PEpride st 2 gt 2 '% o2 T3 WP A2 2 H R R B

41

42

43

;ﬁ—g EE BN el

44



e Y W3R FAEFTEEY FAREEY R 2 E 117

[T SR U = SR N B 1@5{4%3545 o H 1 %g'ﬂaujﬁ_i’
R \Eiﬂﬁﬁ FRURT R e /%ﬁmﬁ'?ﬁ# PRIVIR Y (B AR L
1% piee r—jﬂw\@w\ RHYT S IR B Rl wma@w“g
ﬁﬁ»ﬁf*ﬁj Maﬁﬁﬁﬁﬁﬁﬁﬂﬁﬁ1% W =g s
* Hlﬁ@l gy ’5 B A EBY 21 Fﬁl#ﬁ'#[@”?ﬁ"; Q’EL A2 Static
Control ‘VﬁﬁJ o 7 2003 & [a;«lrf’* H%)'é'ﬁ*%ﬁ 5‘ | AR > Lexmark —
& Qi ﬁUW%wiﬁﬁ%H@ $MmCmmﬂT%ﬁﬁivﬁ{Amk
qﬁmmaﬁq,fwwg dﬁ*%%yn~ I R EL DMCA 3 1201
ESYOFEFL AL 19 tﬁ{“m% v BRE - TR -
PAgH - SRR R Y AL > 12 DVD Fﬂ&@%ﬂ¢ﬁguﬁ
™ 57 15 - 16 18 e R Bt (U AR R iR

aq’mk*~§«l

ENHEw R Pl ardgsm » grid * 358 £ R #%w AR 2
= DEF EEF-S 1-3- FILIEE D I S o ,mLL¢F+,,.Ja7
A GRS e f B BRI GC DR A AR S LR
RFEOEERAE O TR §FISEN Y AR

PR ER A RZHEY RS S ER R i—?f’rifﬁﬂ TR
:.ss&ﬂ B 3N EREIFIZF T - Id at 64563.

F] 2003 £ FALE X RATdE A2 5k 2000 R ATHRZ R EH T VSR
it A 47 - 2003 & Lri&».i#%?s 5 e

4ot % 2 4] (proposed class) % 178 % % 1338 ~ % 1678 % % 18 78 & - See 68 Fed.
Reg., at 62014-17.

# %L A% 24 7 - 1d. at 62018.

#EL A% 3521225 - Id. at 62014, 62017-18.

“21. Proposed exemption: Reverse engineering for interoperability and the Static Control
proposals.” Id. at 62018.

Lexmark Int’l Inc. v. Static Control Components Inc., 253 F. Supp. 2d 943 (E.D. Ky. 2003).
17 U.S.C. § 1201(f).

See 68 Fed. Reg., at 62018.

“11. Proposed class: Audiovisual works stored on DVDs that are not available in Region 1

% ¢ Bl
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= ?BWF%I'E@* 7 G [ SRR R RS - P
H R F‘F IR R R R R R [‘BF%WFTJ
LV’E”?ET 5 g R I = -

BFLITT ) 0 2006 F PURASHNGI T 11 F] 27 E'é'&*%TSS G
kb > SUBIH (R R] Bl P IRE 6 1 R0 it 2008 ?FEJ4/FI’5E
T EAOTET Y LR ET 5 TE D E Jzﬁ#ﬁ*h E% i = ﬁrﬁ H
B W] kSRR PRI o PR P () o *‘JB’B

DVD format and access to which is prevented by technological measures;
12. Proposed class: Video games stored on DVDs that are not available in Region 1 DVD
format and access to which is prevented by technological measures.” 68 Fed. Reg., at
62,014. k& DVD )3 2 ARFF 72 ’Ji+ﬁlf—‘*&fw;‘% e (KEF) %-% (A 4%)
%A (PifTi) I E 0 %% DVD r % 'H&Wa"“%’l%ﬁ#’ 2 ko Ft
P AERARENF DVD P 2 PERER ST LA RRE BT EERH “*éa’ii
3 ifﬁ& 5484 > 3¢ (have a number of options) ¥ BL¥ 3% % DVD > ™ % #ip3
XE IE—'_rJ 4 11 % & > 68 Fed. Reg., at 62,014.
“15. Proposed class: Literary works (including e-books), sound recordings, and audiovisual
works protected by access controls that prevent post-sale uses of works; “tethered” works.
16. Proposed class: Audiovisual works, including motion pictures, the DVD copies of
which are tethered to operating systems that prevent rendering on alternative operating sys-
tems.
18. Proposed class: published sound recordings of musical works on compact discs that use
technological measures that prevent access on certain playback devices. Id. at 62016-17.
EREFEAS R FAURN G FE LR 2 EEFT, s LTS 5 2
m%\af T g Fivx > FIE 2 PR U] > R H A gl
TRIFE AT RY o fE AR Y ﬂgf?w SRER RS R
i E Py T R P B3t (space-shifting) % T i@ * T o # ik
(platform-shift) 2. pd - AMEMT Elrd T RZFRIZEZEHE I T e + 2
P EF RS R F Lok o S
See Copyright Office, Library of Congress, Exemption to Prohibition on Circumvention of
Copyright Protection Systems for Access Control Technologies, Final Rule, 71 Fed. Reg., at
68472-80 (2006).
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rﬁm“w%ﬁwh“iwmﬁ"W$E<WMmAMMw%ﬁw
R B (= RS (Mobile Firmware) | i el i i Y,
= Static Control [IUfHg 4[] » = ?ﬁﬁi'ﬂﬁ['%{ AR = B UsE  F o B
SRR o BB SRR A 2 e DRSS o I B 4
FURAREE S =45 > = Bai (= i pRad =t i [pfe = 45 1 e
P PSR B - e A KO R R
fﬁiﬁﬂﬂplqs@hﬁﬁpﬁ? T[] S I E I %ﬁ@i%}u&kg%
IR HIE - /i i 2000 5 (AR SY SART EAP EEOR %
fi%’? ald ﬁ’?%%ﬁi— [IORL™ SHERRRUSRE S BUR ™ (0= RIS - 045 £ R
SR RS RS 57 2003
#2006 F 51 KR ETE A L“l@l‘l@'@[ﬁﬁjFﬁ%@%ﬁ‘ﬁ% EREC

3. R K R K & D S

ﬂ\[gsal”f LU AR -V R (Misuse Doctrine ) > K114 S [ (94
RN (Tort Law ) fE'JJ‘J"D’E‘" I;M%rft g DY =R, (The
Doctrine of Unclean Hands) A 1S g”[?’di T R (Equitable

%6 “Computer programs in the form of firmware that enable wireless telephone handsets to

connect to a wireless telephone communication network, when circumvention is accom-
plished for the sole purpose of lawfully connecting to a wireless telephone communication
network.” Id. at 68476.

> “Computer programs that operate wireless telecommunications handsets (Mobile firm-
ware).” 1d.

% . BRI AROE AT FE R B ER LR EYT L
- O R SV EURIE I S ¢ Y- - LN %ﬂ:_&z#&ﬁafg foor A58
(boot loader program) » ]t 5 doprdd 4R MPRTE 0 T FG L - Aok o &
EI* o

59

See Mark A. Lemley, The Economic Irrationality of the Patent Misuse Doctrine, 78 CAL. L.
REv. 1599, 1608-09 (1990).
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DmMm)ﬁwffoniWﬁﬁﬁ%%*wM?ﬁ}Mmmn%HCQv.GSSW-
pinger Company - iW“*Mﬁﬂ@wmﬁﬁﬁM@wwym%%@w
O FLE'UF”F‘T—d o Bl A B FI;I\E:Y%"B?EWEFJFIJT%H ==l bﬁ*ﬂﬁi
ﬂ s * FFE R B LTS BV RN « SRy - ] 1990

» S BT PR FF%# [F#* Lasercomb America, Inc. v. Reynolds *~ %'f[1 -
P FE?‘F'ﬂ " Morton Salt & 'fl 17t Fu;fﬂjﬂj' BRI - i (T T (A
pre H T *‘%?ftﬁ%quﬁﬁ“lt¢ AR TRR V¥f%§ﬂﬁ65 Tt
S RIS 5 [tk 2 i

3.1 EFELZERRA
DUt » SRS R A b AR o e PR PR i

%0 See Brett Frischmann & Dan Moylan, The Evolving Common Law Doctrine of Copyright
Misuse: A Unified Theory and Its Application to Software, 15 BERKELEY TECH. L.J. 865,
867 (2000); Burk, supra note 11, at 1114.

%1 Morton Salt Co. v. GS. Suppinger Co., 314 U.S. 488 (1942).

%2 |d. at 493-94.

63 1988 Patent Misuse Reform Act, Pub. L. No. 100-173, 102 Stat. 4976 (1988) (codified at
35 U.S.C. § 271(d)(4)-(5) (1990)); See generally Richard Calkins, Patent Law: The Impact
to the 1988 Patent Misuse Reform Act and Noerr-Pennington Doctrine on Misuse Defenses
and Antitrust Counterclaims, 38 DRAKE L. Rev. 175 (1988/1989).

64 Lasercomb America, Inc. v. Reynolds, 911 F.2d 970 (4th Cir. 1990).

14, at 975-77.

O A umEMAREL AR &F wa T R B LT E RS 2 0 B
B AERpEFnY DIRE 0 X £ 3] £ 4R - See Carl Zeiss Stiftung v. V.E.B.

Carl Zeiss, Jena Steelmasters, Inc., 298 F. Supp. 1309, 1314 (S.D.N.Y. 1969) ( ¥ &7 &4
AR R R A R SR AT LEP R AER F R 0 0T

B 2 fiiE) ; Estee Lauder, Inc. v. The Fragrance Counter, Inc., No. 99 Civ. 0382,
1999 U.S. Dist. LEXIS 14825 (S.D.N.Y. Sept. 24, 1999). Cited from Frischmann & Moylan,
supra note 60, at 867, n.5.
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E'jﬁ@.%’*l/ﬁﬁﬁ% PR - IR ,Jrglrl R B
FU IR > SR 2y i *@%U Vi Bl SR R
i~ LY E ST OB t LR W‘% e
AR g ;@fﬂﬁ%ﬁ@ 2E] (pume)=yggjﬁtn,,$ﬁﬁgjﬁﬁq
R 7 AN AR

3.1.1 EALEY Roplz s B

=20 fifFlRE - S [Eﬁﬁj’ﬂﬁ@ " EE F‘Ugjﬂpﬁ}fﬁﬁﬂg'@?fﬁfﬂj °
F B AR R = e ﬂ**ﬂ@ o H}&E?ﬂ F’f*ﬂ*ﬁﬁ”ﬁ'r‘% T ’ﬂ’*ﬁlﬁk
2 It (Staple Article) LA H A% L f‘?*lﬂﬁ‘ﬁ*

«e}' BT OSSR THM\E}'PJ‘“‘ =2 PR N N I 7 f%m@gu
F”E A=Y EJFH iﬁ,{‘_ﬁiﬂtﬂ?ﬁj I JLJEJWH@ (Constltutlonal and Statu-
tory Monopoly ) [R5 " -

SRy 0 T 1914 B SR G £ (The Clayton Antitrust Act
1914) 71{&1@291} i+ Sl i k]| Motion Picture Patents Co. v. Univer-
sal Film Manufacturing Co.% %7 F'JJ\_‘FIJE’!j 2R F[ EL B W

(Movie Projectors ) ﬁjﬂ;ﬂj;@ k> $ZME Precision Machine §41H~ %ﬁjr,F
As‘f'jEleﬂJ[Jé\%ﬁ/Wﬁ%ﬁg o T PRSI FLF[EIT”%JI]EF:? ’J’F'}WE#U@& by
JftEsp] 41 (License Notice) - F[Y] %WEMEM Shpse ELF[&@[ IR T4

67
68
69

Lemley, supra note 59, at 1609.

Id.; see also Burk, supra note 11, at 1115.

LA d T3 &7 5 (staple article) =B % - Jeded Bl ga L b
Fl iR ehenetn > &8 F BB ASE 2 X % FEHABE o Henry v. AB. Dick
Co.,,224 US. 1,34-35(1912). &~ & H {85 £f3@2 P e #2 i T K,%*’g? 35 & )
A E TN ENEE S SRS

Id.

15 U.S.C. § 12-27 (1941). The Clayton Antitrust Act (1914) is comprised of §§ 12, 13, 14-
19, 20, 21, 22-27 of Title 15.

Motion Picture Patents Co. v. Universal Film Manufacturing Co., 243 U.S. 502, 518 (1917).

70
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T Ma’wzf’ b= %%‘EW il » DRGSR A AR
R iAo FLHWPJPLF[ = F P IR AT - e P }%LF[J/?&'
@Nﬁ‘ﬂllﬂﬂ (Misuse ) LAY =85 » ARl - ST G Al
BTSN D RS ) R R R 2 H A - SR
WE. & R E > U] ﬁ?iﬂ%]ﬁiﬂ?ﬁ:ig& R

FUE o I PR AR R f AR ® T BT 2 SRV
%“'ﬁ’*ﬂ@ﬂa”w A BT nF[EﬁlﬁiE‘Eﬁf'ﬁﬁ“#ﬂﬁuﬂ\ 205 35
FITC o A B ] o RLEE ﬂjﬂJiF_fj'JﬁLElJﬁ* ! EE[S Morton Salt —
c T L IR BUFLE| = U T R {0 BLEE A AT RERRI Y A
AL TRUp for ot el ™ (B e R AR 7 T R o ARG B
1178 ﬁﬁr gqg[s;sgéuﬁ; : ’_F:Lf ] “EEJ;\_[ J £ E ﬂJ;;U;gJIFh@, T V’FE'F%% ({1
FPFIREEEY R i ﬁ filEz Hﬁiﬁcﬂwﬂ o T 5;4%‘ AR L R
ST TIE o  EUE= S 1 ﬁ*ﬂﬁ% VIR A 9t EE E'f
SE B *IJZ‘ﬁ%iﬁ’?‘fF‘l?‘ sy TTUEJ**I I[o%). '/%'fﬁﬁ@ FIRL ) EBIFE
B RV O o R B R 2 IR AR AR e ﬁi*uﬂﬂﬂ%}f
Bl

ISy )RR FINE VRURIFOs M TRt = ol (e A g # IR * 7 i

3 1d. at 506.

74
Id. at 507-08.

™ |d. at 519, % M # M i ¥4k % (The Clayton Act) © #2 i s & (tie-in)
AR IF S R EIRA (P :}F} %= (most persuasive expression) - id. at 517-18. See also
Calkins, supra note 63, at 180-81.

76 See Burk, supra note 11, at 1115.

""" Morton Salt, 314 U.S. at 493-94.

8 |d. at 489-91.

" 1d. at 491.

80 4. at 494,

81

Id. at 493.
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S FERORR WE  MAE

;lf F1k At U A lﬂgx,[uﬁr” 53 ;i;rwr
:ﬁ'[ﬂ EJ**UJ’%J’ FllfEHA ~ ] = graﬂi FINES VL ER AR A fuisE ( Affirmative De-
fense ) 8,

3.1.2 HAIE* Rplz ut

f‘?ﬁ'jf_%r F9 I PGSR T 9t EJJ*]J?E?E'J’FLEIJWi%E'JF‘AEJ**U
R | #“E’ng-:ﬁ FUE ( Contributory Infringement) ot - “IJ; ﬂjgﬁ?ﬁ[’%}ﬁ[
FLE'IFFHJF” [E&‘%jflﬁigf 271 l'#f)J(C)ﬁ B2 RUHETRRGL B R
A ;ﬁ%]J, (TR Ry 5 =S AP 7 63 - T 4R
l, FlJ?r'f’?‘/ﬁﬁ‘*Uff’Jﬁ VR T 'FITFJ“’%?F‘FJ?} ST ERE I A lE“‘éﬁ [
AL DS * R AR AR (ST S0 E Er Bl [ EE] iR g
ﬂtxﬁ’?‘fﬁ fH@T?P?’éﬁﬁfﬂ?ﬂfﬁ'?ﬁ AR 2 F,i?ﬁ”l—fﬁ U ”ﬂi/[‘ \J’fﬁ@
TR R R RIS T 2% g
i L J**IH@ IS 5 R D Jﬁf FllWNREY F b F’, ' R
A& poseFE T
BRI (P g fa > SR B TP, (Knowledge ) o TR N

82 The “policy underlying the misuse doctrine is designed to prevent a patentee from project-

ing the economic effect of his admittedly valid grant beyond the limits of his legal monop-
oly.” Calkins, supra note 63, at 187, citing Panther Pumps & Equip. Co. v. Hydrocraft Inc.,

468 F. 2d 225, 231 (7th Cir. 1972), st #i3) T S UL eni % | > 2 TG F F
FRETE 2R 5 & it o |d. at 185-87.

See Lemley, supra note 59, at 1613.

TEHERae fd R BRI EE A PERE WS
KL NP JIETE 2R f%_ R A ‘@il?*#f% 5l
% & |L§G’/Ia_§;—f 2 F LN ATIFE IR EA AR BT T
2P e WErREE 2 = o See 35 U.S.C. § 271(c) (2006).

See Burk, supra note 11, at 1118.

Id. at 1119.

Id. at 1119-20.

83
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Fﬂl%u i [é.]*‘ Fp R F? Fﬁ[ BN, (Staple Article of Commerce Doctrine )
1\ B‘Lfﬁ‘%ﬁ‘fmﬁ I?J:‘? rF;L E[IJ ”ﬁln o] E;[88 o W[ 4 ? TR IEIEJQ:]:[_‘[:‘[ P i ﬁ9§[§
/%ﬁ} % fel M1 Q*%ﬁﬁ%kVﬂﬂﬁf'TﬂﬂﬂiF”FWBWﬁ@
—ﬁf,y PIRRORRIN T FFIRE Y ) 2 9% éqf”m:—? HPHT - -
Sf1i' £-Dawson Chemical Co. v. Rohm & Haas Co. % Lﬁtf I [,F.J[EJ o rij,'?li
]IIIJFLFI Rohm & Haas Co. fl— ZFiffi™ [Fa} %35 51| Propanil I 43k “fJHPU NG
A+ Propanil <) T B AR D [ EPIET o Bl B A B el
Propanil » =' % EV%FE#HZ"’*LF“[J/%J!*]J“‘JH » FEEERTH Y 0| Propanil S
?'[91 0 JF'LF“' [[ﬂlﬁﬂt’f Dawson Chemical Co. ﬁé’mfi}%ﬁ’iﬂ Eﬁﬂﬁﬁgﬁ ) ﬁnﬁﬂz‘f, lji=2
PR E T i IR ﬁu L P qﬂwgiwgz o
ﬂ\ﬁsﬂ‘ﬁfé i?f‘?ﬁ F‘WDT@‘ FIF’?F[ F’LF‘ JH *Jiﬂﬁ%‘jfﬁ} 5?#%5’#['3’%"
GeHgy ﬂJ@EUﬁ[ﬁﬂ SRR twf FIRE L 5887 < R
FIIEE 5Y 271 ()T SV B P 5 ] A R R

88 See 35 U.S.C. § 271 (c). #73} = [staple article, - B p %‘?J“ EET-NAN By e F

PIrRRAF ORI RET RO ERTE, 0 20 (A BRHIERT R
#, o P B3R 3 0 available at http://www.apipa.org.tw/Area/Article-ViewADA.
asp?intAreaType=1&intADAArticlelD=86&strSortTarget=adaArticleID# ( # {5 2- B p*
i2002&7 7 129 ) - BFFLGRIAATF TREZ Y 2 e RAIFF > 2
#F5 THA5 A Rp), (staple article of commerce doctrine) > £ 8L ¥F > TF it
zﬁ@:afmﬁiﬁ%ﬁs CWEMAREY T ®
26 # > F 61-76 (2001) - 7% & http://www.copyrightnote.org/paper/pa0019.doc - i*
L 4l;2m 7 » Tstaple article ; ¥2 Tnon-staple article ; 9% & » f Iéiﬂ“‘f" £
gfljﬁﬁagggw&},jzgﬂﬁ_ﬁ ’%‘rljf#‘g\.yif7?1$ pg@ﬁ -’73'{‘_2};‘,;'
5 2P > &~ % Tnon-staple article ; % ¥ % uﬁ:%’ k) &

&y o @ Cstaplearticle ; R3F5 TAR {4 a g A * b ?é’ é’m °
See Burk, supra note 11, at 1118.

Dawson Chemical Co. v. Rohm & Haas Co., 448 U.S. 176 (1980).

Id.

Id. at 176-77.

Id. at 223.
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L) Propanil 't P RT G BT o i) Propanil [ RS AT RS >
S PR R R Liﬁf*]ﬁ* 5‘3(0)/?[”’%‘“1’%”—'3/ rﬁﬁ?éﬁ'ﬁgﬁﬁfﬁ =4
H ]%F' Yy FF#” ( Non-staple Article) % ﬁyﬁlf[ﬁ ()AL }Zﬁf[
Propanil F”Iﬁ ?@‘F’“”ﬁ [;14‘ ¥ ‘TJ; 7?]]95
HESR Dawson Chemlcal | TJEW‘; fall dgjf#@ﬁ{ R R

—ﬁf,gﬁ FFIE ‘/ﬁr&ln ’ M Ef”qritﬁﬁyi"&,g AU T R TN
- RE R - [H‘“%Eﬁﬁ% PR X lﬁﬁw[ﬁsﬁ‘fﬁ" 1988 ['TL*EJ’%UE'@T
271 fEIT()FITG)E - PIEFLF rirﬂ’ﬂﬁﬁ il EJ’*]J’@EJ“*JHJ%’JJE
(Market Power ) [uffipd® » H T f& ﬁ‘FﬁéNﬂ&@l Ky =L ﬁf[fﬁ?ﬂzrg«

EJ—TJ’*H(FJ o JF=- ]’?I*F”“?F/JT‘%HF“/ rf‘%?’fﬁ—ﬂ’*ﬂ IEE PR D R
Fﬁ#” ( Staple Article) = T [t gy FEJ!?]J 9t B R RV fih o (Non-staple
Article) VBt os =UFEifel [yl T4 TR R 2 GO AR =
qﬁ‘rﬁ,fggjﬁmy J/%EI;@I RIYE() jg"@j:u;;;p ﬂiﬂ?ﬁﬁﬁuf& ;‘:Fﬁﬁ 97

3.1.3 | %

BRI (51 P <) ) 1 5 )0 l‘pt@ﬂﬂjﬁ# 2 TAEIYE 'Hiﬂ\[gylﬁ{&
FhEESE R % F”jj*U’f@ HipEE F jJJ*IH@ ri’FE‘FTH B E VT RS R ETRE
%"Ejgi%é o EIPNTEAT > T 1988 ﬁ”J”'“]H%f E-H) a\ﬁiﬁlﬁﬁ ERU Fii TN,
Morton Salt — S 'f[1F4EV fLEE » 55 H[F* 1962 = 7 1984 F {1} United States

PR @FL AL BB BT SR E Y SR @R

Fr 23 * o See 35 U.S.C. § 271(d)(1)-(3) (2006). See also Dawson Chemical, 448 U.S.
at 177.

Id. at 200-02. (“In our view, the provisions of § 271(d) effectively confer upon the patentee,
as a lawful adjunct of his patent rights, a limited power to exclude others from competition
in non-staple goods.”)

See S. Rep. No. 100-83, at 21 (1987), cited from Burk, supra note 11, at 1121.

Id. at 1122.

See Calkins, supra note 63, at 193, n.55.

95

96
97
98
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v. Loew’s, Inc.®®7 Jefferson Parish Hosp. Dist. No. 2 v. Hydeloo“ LV
PRI Loew’s I+ ¥, 48 B U % AL By FINEG o (AT TE - 1)
rer[ HECHHBF] e 1] Je'l“oem HETE R R F g e
V}?Ei"jli P F}rf‘f VTR AER 1% S (Uniqueness) o PR o 5
o fpuEr ! *‘ Ay 52 ]y (Economic Leverage) > A E g
lifEaFF %ﬂzﬁr,grﬁfﬁ! o AR O R R Y iR B S
g R o 3 Jefferson Parish Hosp.— 4°fl1 > it iy 7#5}“5\ EIflIF= 5L
L
1988 ﬁF—TJ’*UF’EI S1-8Y 271 [ERY(A)-pSTG)E - HEE T e E 5’9?
CEE DRI (AT R RS T I i
ﬁﬂ% B o U P B *IJ“TEH#W[WF% TR ARG R
s Jlae‘ E‘EE#W[ 105 @ITU 2006 = ¥ » ﬁfﬂ %) Hlinois Tool Works Inc. v.
Independent Ink, - % #ﬁﬁf Jl_ Morton Salt * Loew’s » I'] % Jefferson
Parish Hosp.= %' IIF’?E‘ [/E[FFIOY PHIE Ffﬁ“}:ifﬁg rp?ﬁl?g%jﬂﬁilﬁ\ Y H
o B I 5T S e

% United States v. Loew’s, Inc., 371 U.S. 38 (1962).

100 Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2 (1984).

01 oew’s, 371 U.S. at 45,

102 4

103 Id. at 46. (“[A]ny tying arrangement involving the patented product would have anticom-
petitive consequences.”)

104 Jefferson Parish Hosp., 466 U.S. at 16. (“[I]f the Government has granted the seller a pat-
ent or similar monopoly over a product, it is fair to presume that the inability to buy the
product elsewhere gives the seller market power.” )

105 See Calkins, supra note 63, at 194-96.

106 Ilinois Tool Works Inc., v. Independent Ink, Inc., 126 S. Ct. 1281 (2006).

07 14. at 1282,

108

Id. at 1284. (“We conclude that the mere fact that a tying product is patented does not sup-
port such a presumption [of market power].”)
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109 Id. at 1291. (“[T]hat conclusion [of market power] must be supported by proof of power in

the relevant market rather than by a mere presumption thereof.”)

SR 153129 2 dp 2. A2 o

See Frischmann & Moylan, supra note 60, at 881-84. See also Lexmark Int’l, Inc. v. Static
Control Components, Inc., 253 F. Supp. 2d 943, 966 (E.D. Ky. 2003) (alterations in original)
(quoting Microsoft Corp. v. Compusource Distribs., Inc., 115 F. Supp. 2d 800, 811 (E.D.
Mich. 2000)).

See HERBERT HOVENKAMP, MARK A. LEMLEY & MARK D. JANIS, IP AND ANTITRUST: AN
ANALYSIS OF ANTITRUST PRINCIPLES APPLIED TO INTELLECTUAL PROPERTY LAW § 3.4, at 3-
41 (Aspen Law & Business) (Supp. 2003).

See Frischmann & Moylan, supra note 60, at 887-88.
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Lasercomb, 911 F.2d at 970.

Id. at 971.

Id. at 979.

Id. at 972-73.

Morton Salt, 314 U.S. 488.

Lasercomb, 911 F.2d at 972-73.

Id. at 977-78.

Id. at 979 & n.22.

“The question is not whether the copyright is being used in a manner violative of antitrust
law, but whether the copyright is being used in a manner violative of the public policy em-
bodied in the grant (copyright owner) of a copyright.” Id. at 978 (emphasis added).
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123 see U.S. ConsT. art. 1, 8 8, cl. 8, “Intellectual Property Clause”, ¥ W& % 1% 8 7%

% 8 ?X#”*Eiﬁ]ﬁ]ﬁ FlepiE 4 > R E i r.rﬂ\—g T, A MA#E ,_—?}75 i®
P2 R AP ihat TRaeHF 2§ FEF2 24, o HR Rer. No. 105-551,
pt. 2, at 23. See also Ralph D. Clifford, Simultaneous Copyright and Trade Secret Claims:
Can the Copyright Misuse Defense Prevent Constitutional Doublethink?, 104 Dick. L. REV.
247, 258 (2000).

Practice Mgmt. Info. Corp. v. Am. Med. Ass’n, 121 F.3d 516 (9th Cir. 1997).

Id. at 516.

Id. at 520-21.

See Frischmann & Moylan, supra note 60, at 894-95.

See also James A.D. White, Misuse or Fair Use: That is the Software Copyright Question,
12 BERKELEY TECH. L.J. 251, 275-76 (1997) (citing Tony Paredes, Copyright Misuse and
Tying: Will Courts Stop Misusing Misuse?, 9 HIGH TECH. L.J. 271, 275, 291 (1994)).
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Saturday Evening Post Co. v. Rumbleseat Press, Inc., 816 F.2d 1191 (7th Cir. 1987).

Id. at 1200 (citing USM Corp. v. SPS Technologies, Inc., 694 F.2d 505, 512 (7th Cir. 1982)).
Rumbleseat, 816 F.2d at 1199.

Id. at 1200.

See Frischmann & Moylan, supra note 60, at 898.

See White, supra note 128, at 276.

Neal Hartzog, Gaining Momentum: A Review of Recent Developments Surrounding the
Expansion of the Copyright Misuse Doctrine and Analysis of the Doctrine in its Current
Form, 10 MICH. TELECOMM. & TECH. L. Rev. 373, 401 (2004).
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Alcatel USA, Inc. v. DGI Technologies, Inc., 166 F.3d 772 (5th Cir. 1999).

Id. at 777-78.

Id. at 784-85, 794.

Id. at 793-94.

Id. at 799.

E.g. Atari Games Corp. v. Nintendo of Am., Inc., 975 F.2d 832, (Fed. Cir. 1992); Sega En-
ters. Ltd. v. Accolade, Inc., 977 F.2d 1510 (9th Cir. 1992). &£32 i * R p|de B & % 5 @

iljs%f:f;gipﬁqg’ig,ﬁgr A FiT2 ]v}g Flrz @E g I 75 EARIY F
T2 % Hrgrip @74 2 B2 58 - See 17 U.S.C. 8107 (2006). #mA $55 % L& < fF » &
3x 12 > F 151-158 -

fe w0 21 - See also Sony Computer Entertainment, Inc. v. Connectix Corp., 203 F.3d 596
(9th Cir. 2000); Eric Douma, Fair Use and Misuse: Two Guards at the Intersection of
Copyrights and Trade Secret Rights Held in Software and Firmware, 42 IDEA 37, 39-50
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(2002).

Karen E. Georgenson, Note, Reverse Engineering of Copyrighted Software: Fair Use Or
Misuse?, 5 ALB. L.J. ScI. & TECH. 291, 308-12 (1996). # re ¥+ 2 A4 » A3 £IB @ ¥
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See generally Georgenson, supra note 143; White, supra note 128; Clifford, supra note 123;
Frischmann & Moylan, supra note 60. But see Douma, supra note 142.

Burk, supra note 11, at 1129-30.

Sony v. Universal Studios, 464 U.S. 417 (1984).

FATEO7 3 106 2 Apf A2 pF o

Sony, 464 U.S. at 439-42.

See Burk, supra note 11, at 1128.
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Id. at 1129.

See Clifford, supra note 123, at 263-66.

Id. at 266-67.

“Block-booking is the practice of licensing, or offering for license, one feature or group of
features on condition that the exhibitor will also license another feature or group of features
released by the distributors during a given period.” See U.S. v. Paramount Pictures, Inc.,
334 U.S. 131,156 (1948); U.S. v. Loew’s Inc., 371 U.S. at 48 (1962). See also Clifford, su-
pra note 123, at 267-71.

See Burk, supra note 11, at 1130.

See Alcatel, 975 F.2d at 784-85.

See Frischmann & Moylan, supra note 60, at 872-78.
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Id. at 872-75.

Id. at 875-77.

Id. at 877-78.

Id. at 877, n.36.

See 35 U.S.C. § 271(d) (2006).

See Kathryn Judge, Rethinking Copyright Misuse, 57 STAN. L. Rev. 901, 924-35 (2004).
Assessment Technologies of Wisconsin, L.L.C. v. WIREdata, Inc., 350 F.3d 640, 647 (7th
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Judge, supra note 162, at 927-30.

Id. at 935-36; see also JuNelle Harris, Beyond Fair Use, Expanding Copyright Misuse to

Protect Digital Free Speech, 13 TEX. INTELL. PROP. L.J. 83, 113-15 (2004).
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See EFF, DMCA 1201 Rule-Making - EFF Comments, at 14-15, available at http://www.
eff.org/IP//DMCA/20021218 EFFPKcomments.pdf.
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4.1.2 41887 H2 G

Erfj%%?ztﬁu Bl I R G REER R T e 2008 F o S
HIABF5E R Lexmark 41 ¢ i af- FElﬁg% Sii Static Control Components (')
“#; scc) 7, SrEATRLE S %V SMARTEK (il FEiBl " Lexmark [t
HERAEF - 2 SCC F%fiﬁr SMARTEK FE'F[‘H‘ AUE RS = RLEG S HI5E Lexmark
T-Series Fi| AR Friel IR G HUT TR HIRE B A S [
$8 7 FH | (LS T® o #1] | SMARTEK i T Lexmark L[
N FE‘Fl‘H' s BUREHVE J%!xﬁ??ﬂ}fﬁjﬁ & E;*F*z? Lexmark ﬁ%ﬁ&ﬁl?&”{/%%‘f%@?
BRI - [N Lexmark @7 SCC ]§J SO BUSE R A S
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Id. at 19.

See Burk, supra note 11, at 1134.
Id.

Lexmark, 253 F. Supp. 2d at 943.
Id. at 954-55.
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HH9 o SR VB ke FF 0 Lexmark F’??Eml/ﬁﬁﬁfﬂ‘ﬁfu fi J%[j\ —ijt
Lexmark 713 I"E’@[;I—Jf * SCC j&~ DMCA I = 3= H&E sy 1 p“ﬁ

ks SCC ?E“"“ TF# (Al | e > EG > Lexmark [ T AR5 =
il o Pl o A T S EEORR] - 5 R R
(e o PP BRI 2 3R S R J’iiﬁ%?“w,' "Lexmark F3h
7 DMCA Frfld™ U R F|[Frfle s ] » TF SR £ 7 F\iﬂ]rﬂrﬂ P H Y
R o ) R R G P m@.&m 1) Lexmark i
AT M 5 (A WD R ERE - R Lexmark}fZLFl scc ];Jf'
HH R 2 9% R o FRRERERERIVRLE, Lexmark FEpE rT,g SCC #»
DMCA = ;3840 BT 2P 2 12 5 By S LY B -

179
180

17 U.S.C. § 1201(a)(2)(2001) .

Lexmark, 253 F. Supp. 2d at 947. The court ordered SCC “shall cease making, selling, dis-

tributing, offering for sale or otherwise trafficking in the ‘SMAREK’ microchips”. Id. at
974.

See id. at 966. A A X FILiFAY > FF IR 2REN TERIAEFT L
% 4 (Brief Amicus Curiae) * % 3 SCC» Hipfil » B8 B F (T2 & F REFiXix
gip 3 (% > Lexmark R BB BRFTRE2RI AV HUE 2 £ 82 %N
FOUBRERE > oo ApM 2 Bk ®m W ¢ B2 fhik4E o See generally CCCI,
Brief Amicus Curiae of Computer and Communications Industry Association, avaiable at
http://www.eff.org/Cases/Lexmark_v_Static_Controls/20030213-CCIlAamicus.pdf; Peter Jaszi,
Brief Amicus Curiae of Law Professor, available at http://jurist.law.pitt.edu/amicus/lex-
mark_v_static_control.html.

Lexmark, 253 F. Supp. at 966. 4rie % B 5 i & % g o £ o & B9 2rdg 0 o
Fpt— (A Lexmark ¢ #7412 F2Fe) 138 » B RS S A Hpw Fivp 5 (5
SEAARTFFEF L o M- AR ERNG - AAARDER 0 TE (U F R
) AP A E -k 50 FrdlEs P eh o | See id. at 6; see also Burk, supra
note 11, at 1110.

Lexmark Int’l Inc. v. Static Control Components Inc., 387 F. 3d 522 (6th Cir. 2004).

Id. at 550.
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(B WaEE) - [0)F]"] DMCA puAl e KR F e IZVIHFY Pﬂ! WEUI'FF*HE?SS ’ F\[ &l
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berlain > F**U“ F [HEEFE DMCA VA o[l e = —— %4 % p
tﬁfﬁ Bl ?l%ﬁ_ (Universal Garage-Door-Opener) U’?Jzﬁﬁﬂ Skylink » == I 7

r[laﬂ B 20 s Jﬁ&f o Chamberlain 7% Skyline ‘I/f'JEIJ\é‘:QPJtﬂ;Ag%E
fﬁdﬁ%i4%fvﬂﬁ%m[ o 1] A A O i

fE#4=" (Rolling Code Software) fi Jfg\s;flsg » B DMCA [liiiE 2 b 2
MR ﬁ%¢iV%wﬁﬁ%ﬁﬂF%ﬁﬁmw%§ (TS
RS S R o (e ("% > 7 Chamberlain %
Ak VAR SATITY R IR TR TR R S R

S U P;ﬁriﬂ%q Fig - DMCA A gl oy ™ (5 -

185
186

Id. at 551.

Id. at 552. See also Anupam Chander, Exporting DMCA Lockouts, 54 CLEV. ST. L. REV.
205, 209 (2006).

Chamberlain Group, Inc. v. Skylink Techs., Inc., 292 F. Supp. 2d 1023 (N.D. Ill. 2003).

See Jacqueline Lipton, The Law of Unintended Consequences: The Digital Millennium
Copyright Act and Interoperability, 62 WASH. & LEe L. Rev. 487, 510 (2005).
Chamberlain, 292 F. Supp. at 1028.

17 U.S.C. §1201(a)(2)(2006).

187
188

189
190

19 Chamberlain Group, Inc. v. Skylink Techs., Inc., 381 F.3d 1178 (Fed. Cir. 2004).
Y2 o g@sadd £4 0 id at1038,
193

Chamberlain, 381 F.3d at 1204; 292 F. Supp. 2d at 1039-40.
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N ﬂ?f T B S L IEU” ri%:"#@ﬁu R U (T EL g
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PRI Y "Q}JIHFE Connectix == Bleem 3 I #EE 5% ( Console
Game) I E[#: (HEH ¥y - I # PlayStation ;Bj—?ﬁﬁkﬂ! BASESE Y (i kl?ﬁq]':i\'[
] e i - ﬁﬁ@@#ﬁ m%%%ﬁ %@#@ﬁmmﬁétﬁﬂ
SC—=n% [@IF[[H jtr,\l% IR Sony i) DMCA £} ;9?]” J)H/P%F:’Ej R 'iFJ'J
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194
195

Chamberlain, 381 F.3d at 1202.

Accepting Chamberlain’s “interpretation of the DMCA would ... grant manufacturers broad
exemptions from both the antitrust laws and the doctrine of copyright misuse.” Id. at 1193.
See Sony Computer Entertainment, Inc. v. Connectix Corp., 203 F.3d 596, 602-09 (9th Cir.
2000); Sony Computer Entertainment America, Inc. v. Bleem, LLC, 214 F.3d 1022, 1025-
29 (9th Cir. 2000). Sony gt & %@ @ik k2 =3 # FivfEz 1%k > ¥ A f 2
DMCA & i iE 4 o & 4 e Fé”r;‘f ENC A fffSegafsf SRS AR TP A
BERRY RRlZ e BRFE- LFE O RUAE TR RIARG ERRT oG
A 137 3 138 2 dp§iz A2 o

Corley, 273 F.3d at 458-59; Reimerdes, 111 F. Supp. at 322.

See EFF, supra note 166, at 10. ¥ ¢} Sony ¥4 Gamemasters i& 5 DMCA » = # [ ik if’
B fep AREY chd%f+ @ A % < PlayStation ¢ i@ * - See Sony Computer Enter-
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Exietiied V*Iﬁwﬁ % > Real f& & {7l Apple Vﬁa"?””ﬂ L& U
P Fha g% 0 2005 Nikon K E B B T r/ RAW ?J@ﬁ‘ﬂ o
LRl rﬁﬁ*J/]gﬂ fi=*'] Adobe % % I Photoshop ﬁj?ﬂﬁ TR
gl Adobe E’?ﬂr—ft&%«h‘ » Adobe 1% I EURLT ATV T RAW
E‘%I’@’rﬁ?“ﬂfﬁ'?ﬁ“l‘? it DMCA ™~ HIEGR™ Vo BTy ﬁ'g‘ A Pf 7
fe Nikon 5 foAfz 200

ey STl e D L o 3 (oA~ | R Biﬁ‘ﬂﬁﬂ V1%
TEE T o [ )T AR HREGCR VIR o S (e ok DR
##JﬂﬁﬁwIW$%W@%ﬂﬁomwiﬁﬂﬁ%mIW@W?%@
P VTRl (AR G T 5 £ 1 ijliﬁ& (Public Domain) ']+ "%
T ) PP (> SR DMCA 1 THEg s b b s i
IV (T SR }%H%W?]‘PVIEI“ ?ﬂ TR | R
PAARRIE T - U (HRD W Jéﬂﬁﬁ'ﬂk L= - EU’I‘?EJIN“‘FI“‘T 5k
T‘iféﬁi'?@%%l’ﬁi‘?’i F> fJF;'é’%ﬁT}EE%IZ *' FPRIZE }élf] [IERS <L R ngE
F (oA PpEEE FL ‘/*Iﬁlﬁkuy [FF’?@%i g > AR g H"*E% B

ﬁ

tainment America, Inc. v. Gamemasters, 87 F. Supp. 2d 976 (N.D. Cal. 1999).

%3 Apple #r4i 212 TFairplay ; DRM 5 #4357 % iPod } 4%z - RealNetworks ﬂ
* THarmony | #-H = § 4 # &€ At (re-wrap) + 22 4p % <0 DRM f£5¢ - See
EFF, supra note 166, at 8.

Id.

Id. at 9.

#7302 T A4%4E , (This Title) - 251 * DMCA % 1201 i " & if4c , » 2% % > &
Ap >t 2 B2 2 ¢ AL 17 (Title 17) ZETHEE > F 5 AT 19 2 PR AT o

See 17 U.S.C. § 1201 (b) (2006). 7= 34 w32l % 4p 2 &% o
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rﬁjﬁj%%hﬁ}ﬂiﬁﬁ NS S (Vlolatlons Regarding Circumvention of Techno-
logical Measures) 208”7 [l B E\F“iﬁzog [Pﬂ;l ([ o 0 (BT (R (e
i’ﬁ{ﬂ/ﬁ“‘ 19 5RO > L S5 SRR g s e
A RPN AR ] mtﬁ@fﬁ S Eﬂ“ﬂ“’

204
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FHLE o w120 T 196-197
oG SR ELE ol i 26 -

FRAEE § 2 & Allan Adler 3 @ T &g IE—L;%‘WMJ\,T&W 3
gz TE @R EMRY 24548, »a v Fr B2k, ¥ A FERE
AL L@ %@4%[‘\’ @4,,15 Ao @ %”éiiéﬁf

AT APERA L2 FE AP AT n‘vf’wﬁ%ﬁ&t‘ i
N l’abJB"J ’ r"""“"”f] P | F5 RIRERET Al EiER g
g%l}ﬂnﬁ Twje 2 WERA P FlA W fp 2 4§ R € - See Samuelson, supra
note 17, at 539 (quoting Hearing on H.R. 2281 and H.R. 2280.)

17 U.S.C. § 1201(c) (2006).

17 U.S.C. § 1201(a)(1)(A) (2006).

IOFITHE B EGRIEAL LT 0% 5 F T F TR &3 2 &, (Copyright
Infringement and Remedies) * > @ & R¥Fifir2 B F TR GR TR % 12 F
M iviEmigz ? 72 % % ; (Copyright Protection and Management Systems) ¥ » ¢
BERBET ARA TETFOR, & T F WER, 2 0R -

Corley, 273 F.3d at 458-59; Reimerdes, 111 F. Supp. 2d at 322.
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erally Glynn S. Lunney, Jr., Fair Use and Market Failure: Sony Revisited, 82 B.U. L. REv.
975(2002). ™3 4-R IS f ~ #F S 0 4R 260 T 209-234 -
212 See Lunney, supra note 211, at 998-99. 7= T » Lt it S AR T BFER DAL € e
"'ﬁ—‘*«fﬁ— = o :‘%F%)E%?;?H’“%"ﬁ* FRLRF FiF23 0 A3 ¢RI S~ (#
ZZFRPanp|ite ATk eny - 2> FRPBEFEL L ZHF LR Fiv S
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Copyright
Anti-circumvention

Misuse

_

214 gee Lydia Pallas Loren, Redefining the Market Failure Approach to Fair Use in an Era of

Copyright Permission Systems, 5 J. INTELL. PROP. L. 1, 22 (1997).
See Lunney, supra note 211, at 996.

See 17 U.S.C. § 106 (2006).

See Lunney, supra note 211, at 1030.

See Burk, supra note 11, at 1138.
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219

Id. at 1133,
220 4 g 401061 97 % Ap bz Ao o
2L 59 % her 149 1 155 2 dpfz £ % o
222

“[T1he unique role of misuse is to police the constitutional and statutory limitations on ex-
clusive rights.” Burk, supra note 11, at 1133.

Id. at 1133-34.

S hir 88 % 97 2 42 A2 o
Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417 (1984). ¥ 'm A~ {7352
S m 4RI 12 0 B 95-96 ~ 146-147 o
Recording Indus. Ass’n of Am. v. Diamond Multimedia Sys., Inc., 180 F.3d 1072 (9th Cir.
1999). A i L o 0 ki 12> F 148-151 -
A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001). ‘w4 7 ;;—z,‘tﬂ, s
B oI 12 0 O172-175
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See U.S. ConsT. art. 1, § 8, cl. 8, “Intellectual Property Clause”.

17 U.S.C. § 1201(a)(1)(A) (2006).

Burk, supra note 11, at 1134.

W 167 3 176 2 Ap R A2 o

W #3135 3 140 % 4p 2. ~ < - See also Burk, supra note 11, at 1134,
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Id.

17 U.S.C. § 1201(a)(2).

43 225 o

Sony, 464 U.S. 417 (1984). 734 L wn #3146 3 148 &14pfs2 & % o

Burk, supra note 11, at 1136.

Id. at 1137.

Id. at 1135.

b 19 o

E.g., NII Copyright Protection Act of 1995: Hearings on H.R. 2441 Before the Subcommit-
tee on Courts and Intellectual Property of the House Committee on the Judiciary, 104th
Cong. 22 (1996); WIPO Copyright Treaties Implementation Act; and Online Copyright Li-
ability Limitation Act: Hearing on H.R. 2281 and H.R. 2280 Before the Subcommittee on
Courts and Intellectual Property of the House Committee on the Judiciary, 105th Cong.,
200 (1998); WIPO Copyright Treaties Implementation Act: Hearing on H.R. 2281 Before
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the Subcommittee on Telecommunications, Trade, and Consumer Protection of the House
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