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Liability of P2P Operators from the Point of
View of MGM Studios, Inc. v. Grokster,
Ltd.Sudios, I nc. v. Grokster, Ltd.

Huang-Chih Sung

Abstract

The test standard in the MGM case was focused on how the P2P operators
utilized their file sharing systems. Actually, the Supreme Court didn't disclaim the
technology neutrality principle. In the MGM case, the characteristics of the file
sharing systems and software were not the reason why the defendants lost the
lawsuit. The defendants lost the lawsuit mainly because they encouraged the
registered users to infringe copyrights by advertisement. What the law regulates
should be to govern the conducts and their resuilts.

Keywords: P2P Operators, contributory liability, vicarious liability,
Technology Neutrality
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See Neil Weinstock Netanel, Impose a Noncommercial Use Levy to Allow Free Peer-to-
Peer File Sharing, 17 HARv. J. L. & TECH. 1, 12-17 (2003); Lionel S. Sobel, DRM as an
Enabler of Business Models: |SPs as Digital Retailers, 18 BERKELEY TECH. L.J. (2003).
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MGM Studios, Inc. v. Grokster, Ltd., 545 U.S.— (2005).

Margo E. K. Reder, P2P File-Sharing: What the Supreme Court Has an Opportunity to
Consider, 2005 B.C. INTELL. PROP. & TECH. F. 032901, available at <http://infoeagle.bc.
edu/bc_org/avp/law/st_org/iptf/articles/content/2005032901.html>.
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®  17U.S.C.8 101 et seq. (2000 ed. And Supp. I1).
10

Supranote 7, at 2-3.
14 a 14
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= o RS S AR Grokster Bl StreamCast 2 #iCESEZF % (5 i %
RERCE R 135 (B (S I B SR s TR A S - RS
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BRI R -

SRR BRI PRI 3% - RIEFRB UK 3R b s e Pk - b
SRR W EEE A BT S IR R EE SR
[ > FEENES2 M (contributory infringement) 2 FHT: o EERERE
81 Sony &V Rf# - WML —ESEEEE FIERES R R

B g a4s

14 1d. at 8-9.

15 MGM v. Grokster, 259 F. Supp. 2d 1029 (CD Cal. 2003).

10 3% % 3% #4298  contributory liability — 3462 "2 gEH EE,  AXEARR
BAXF®R FAREY  (RPENHERHIEBBRHGELRERE) @ (H&KE£
W) 1 E 2488 B 301(2004) ;s AX A 3L GHLABEHAEA FeZH

17

Sony Corp. of Americav. Universal City Studios, Inc., 464 U. S. 417 (1984).
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FHRY B (F R N R RS RET R R SO -
Zkr*zf*%&ﬁbz&%%ﬂf » erRiAbE B et LR PR IR IR E TR R -
HIL - Bl 2 S 2 F5R 0 8 P2P SRS S 22 ] g
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" 3% % 5 3400 vicarious liability” —39 4 & " RREFTE, » AXEXRER - T A

ARSUAHR > HREEF 0 ATHIE 16 0 B 301 (2004) ; AXAH 3.2 fHiHEHA
A EAEAR w2 -

MGM v. Grokster, 380 F. 3d 1154 (9th Cir. 2004).

MGM v. Grokster, 380 F.3d 1154 (9th Cir. 2004), cert. granted, 73 U.S.L.W. 3350 (U.S.
Dec. 10, 2004) (No. 04-480).
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Sony ZiE 1980 EACHT B ISR - B SREME S SIS T T SRS
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#a (time-shifting) |+ FLAL(E 3 B E SR LU IR e 5 {68 1 P o0
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5 PR BRI R R S M I - i Sony i JHI
VET SR 5 A5 I IR 2 S o (o P % P R 5 Q0% 2% 1
R RIIL AR 10%.2 SR REFI R A% TP (substantial) | -

21 Supra note 7, at 10-12.
22

Id. at 13.
2|4, at 423-442.
2 14, at 15-16.
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25
26

Id. at 16-17.
545 U.S. (2005), GINSBURG, J., Concurring.
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31 ZHERERE

IS E BT LR - SRS R EREE AR T - 175
NELE NI R BT S BT P R R T B A AR
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EEHSHEIT BSR4 SR R R T 2 - S
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R B AR R - A S B S R LU S - R R R
A 185 155 2 THP R AT LA L s RS E R AP . s
T REL R 185 45 LIERTEY.Y. T SR RMNETE , Rt - ZEE
T B AT IAE S B3 B ST T AR B IE B B4R R
P2P 510l F BB ESEH T SRS /RE K5 185 1k

27" Cable/Home Communication Corp. v. Network Prods., 902 F.2d 829, 845 (11th Cir. 1990).
28

Matthew Bender & Co. v. West Publishing, 158 F.3d 693, 706 (2nd Cir. 1998).
2 Gershwin Pub. Corp. v. Columbia Artists Management, Inc., 443 F. 2d 1159, 1162 (2d Cir.
1971).
%R E % ATHB3E 160 B 327-328
SREA% > (MTRIEE%EA (L) ) » B 193 (2001) -

30
31
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Supranote 7, at 9.

Id. at 9-10.

Id. at 5.

£ EMMTH RIR 2 FRFH 128 A FH R - AENREEFRETARE AR

BEHARIL RO BAALREAREXCEMNT > ERAIMBEL REALEL

BARAALGCEALARARLENG  RALGARILREL BRI ELS TR

BHENZ BN HERABTRNGNEY ezPeer W35 > RAEBBONHKA AL

TR AR THRAMERERAZTH EEHIBAEE > BRRL
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35
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\

38
39
40

Supranote 7, at 12.

Shapiro, Bernstein & Co. v. H. L. Green Co., 316 F. 2d 304, 307 (2d Cir. 1963).

Douglas Lichtman & William Landes, Indirect Liability for Copyright Infringement: An
Economic Perspective, 16 HARv. J. L. & TECH. 395, 398 (2003).

" s a sy B 165 F 328330
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42
43

Lichtman, supra note 40, at 398.

HKERELF 188465 3L -

Supra note 7, at 10-12.

Lichtman, supra note 40, at 397.

Stacey M. Lantagne, The Morality of MP3s; The Failure of the Recording Industry's Plan
of Attack, HARv. J. oF L. & TECH., 269, 287 & fn 139 (2004).

45
46
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ZEM O T FE R CD A E 4 FEE I EIRES - DA A
Z Nk

O E SRR AT E R ITRAR AN CFE - R
R S E R S E R S 48 582 CD BUSRE - RIS g
O eSS PR E S AR S A E S A N SCIVAEE S i i
Fe AR AR E o VAT BN S SRR S T — Tl R R = BORACT
EEE R R A H VAR A E R S R S8 < CD - LA
A SRR BB RR R I E A & E S H e CD
b B A IRE - B SR PR AR AR - (B R A AR
RCHE S (o I MERRAE ST T 22 R 8 (space shift) | - G 34 MBI BE I
FER2 I EA= AN A 2 v =

NI BRI E R TT B R G A FIRA A o B R AR
ZEFREET AT R E AR -

4.1.2 X %M %45 ——UMG Recordings v. MP3.com®

Rl A AR AR M Z /2 UMG Recordings v. MP3.com %< » H i
42 UMG Recordings ~ Sony Music Entertainment ~ Warner Bros. Records %5
EEEEREN > W RS T8 A0 2 BT 5 S5 g LY MP3.com &
F] © MP3.com A FEIFrHR A IRBSRIZ AT " 22 M | AR5 - HEIRAK
NG E SRR B AR RS S ST & CD AR S ez
Wi - DI HESEBER TR CD ; B H# LB
HEENELL TR b CD FEEEEF T CD - i feivis R S E A
Pk FIRERERAIRET & REE M FREES 107 iR S HRE B2 -

ARG AR ST BB (RS 107 6% S BRI A& (% 2R

49 UMG Recordings, Inc. v. MP3.com, Inc., 92 F. Supp. 2d 349 (S.D.N.Y. 2000).
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ARG © SN T BRI AT S s e
DB ST PR A0 PRI A A TR T « B =
R AT 2 T T A R S B S R LR L Ebeal
SRR RS A AT U R R R » & B P LR IR
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P T TR A IR T B eI R e MR » DRI B P 0
KA -

P DU 5 B D 25 B R S A 2 ) i PR B e 2
5 WAREEEFHES BT -

42 EBEHEIREBZIRERE
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% 17usc § 107: “(1) the purpose and character of the use, including whether such use is

of a commercia nature or is for nonprofit educational purposes; (2) the nature of the
copyrighted work; (3) the amount and substantiality of the portion used in relation to the
copyrighted work as a whole; and (4) the effect of the use upon the potential market for or
value of the copyrighted work.”
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51
52

A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1011-14 (9th Cir. 2001).
A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001).
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% A&M Records, Inc. v. Napster, Inc., 114 F. Supp. 2d 896 (N.D. Cal. 2000).

Real Estate Affiliates, Inc. v. PPR Realty, Inc., 204 F. 3d 867, 874 (9th Cir. 2000).

Supra note 52, at 1015-19.

Gershwin Publ’g Corp. v. Columbia Artists Mgmt., Inc., 443 F. 2d 1159, 1162 (2d Cir.
1971).

55
56



260 FH¥EESPHm 245248

RIS — SR IRE% - RIS E s ik S A -

BINE BRSNS FHE - 52 AEES [ Gershwin Publ’g Corp. v.
Columbia Artists Mgmt., Inc.®—2 » ZEE SRS ATEHT &~ EE R -
H—BREEEO R RN ET AR A - RS
BT A A A I R A e P
B2 FTEWIRERIBIAE ) UG IR RIS A - SRR E
Wt BRI AE -

4.3 EHIEEHHPBEZIZEST
4.3.1 B IEZE¥ 2542 4 2 iE AR 4R

HIERE RIS AT MGM S 25—k > BESELT MP3.com 23 F]FTAE
ax FHDARE A S 2 rh R rl ks - JNEAD Napster 23 F]FT A < AR 28585 (AR
o FUREBRARE AU E e it e - FROE A & S LB T =0 T
T = T N o HAuA s BRSO T S R NP ITR - ¥
FREE BRI < R 2N TR BB RE DD - INIEL - B FLIE ARG RZARE
EFHEFERM CEEFE BRANRERE H S B A2 RRER TR
ML -

4.3.2 K kMEpH——Buma &Stemra v. KaZaA £

TH SR E B S IR SR AR 2 — (= A T BFRY Buma & Stemra v
KaZaA % (DL FHiFE KaZaA %) * o [F5 RIS MR FTAL - #its
KazaA RIEAR%E HIERERAUMAY S S uh 5 - R DR PRz 2

57
58
59

Supra note 52, at 1019-22.

Supra note 56, at 1162.

BUMA & STEMRA v. Kazaa (Amsterdam Ct. App. 2002), available at <http://www.eff.
org/IP/IP2PIBUMA _v_Kazaal20020328 kazaa appeal _judgment.html> (unofficial English
tranglation).
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2 Universal Music Australia Pty Ltd v Sharman License Holdings Ltd, [2005] FCA 1242
(Sept. 5, 2005).

Section 101(1A) of Copyright Amendment (Digital Agenda) Act 2000: “In determining,
for the purposes of subsection (1), whether or not a person has authorised the doing in
Australia of any act comprised in a copyright subsisting by virtue of this Part without the
licence of the owner of the copyright, the matters that must be taken into account include
the following: (a) the extent (if any) of the person’s power to prevent the doing of the act
concerned; (b) the nature of any relationship existing between the person and the person
who did the act concerned; (c) whether the person took any other reasonable steps to
prevent or avoid the doing of the act, including whether the person complied with any
relevant industry codes of practice.”
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R B AR P IR A AEF e i 0 4 R Huei-Ju Tsai, Media Neutrality In The
Digital Era -- A Sudy of The Peer-to-Peer File Sharing Issues (forthcoming paper).
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66 See Joseph P. Liu, The DMCA and the Regulation of Scientific Research, 18 BERKELEY

TECH. L.J. (2003); Huei-Ju Tsa, id.
" Keith Aoki, et. al., Amici Curiae for MGM Sudios, Inc. v. Grokster, Ltd.(2005).
8 “This case is fundamentally about technology policy, not about file sharing or copyright
infringement.”
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Aoki, supra note 67, at 2-4.
Peter S. Menell, et. al., Amici Curiae for MGM Sudios, Inc. v. Grokster, Ltd. (2005).
Id. at 10 & 15.
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Aoki, supra note 67, at 14-17.

Id. at 23-29.

“The general liability regime of the Copyright Act as well as long-standing jurisprudential
traditions underlying the copyright law authorize courts to evolve liability standards to
meet emerging needs.”

(S enell, supra note 70, at 19-20.
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Id. at 10-15.

Pub. L. No. 105-304, 112 Stat. 2860 (1998) (codified in scattered sections of 17 U.S.C.).
See Lichtman, supra note 40, at 402.
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