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The Fiduciary Duties of Institutional
Investors in the 21st Century:
Harmonizing Fiduciary Duty and
ESG Investing

Chin-Ru (Eric) Chang '

Abstract

As more and more capital flows into ESG-related investments, ESG investing
has become mainstream in recent years. Institutional investors, being the interme-
diary between the investors and companies, on one hand, have the shares to influ-
ence the company management decision-making; on the other hand, they have to
respond to the needs of their clients. For this reason, institutional investors play a
central role in ESG investing. However, when institutional investors practice ESG
investing, ESG issues may sometimes be prioritized over investment returns. In
such circumstances, tensions will arise between the institutional investors’ fiduci-
ary duties and their practice of ESG investing. The relationship between fiduciary

duty and ESG investing is therefore a critical issue. This issue has been a topic of

Associate, Baker McKenzie Taipei Office; LL.M., National Taiwan University. The author
wishes to thank Professor Ching-Ping Shao and two reviewers for their insightful advice.
Parts two and six were partly based on the author’s master’s thesis. This article was first
presented at the 2022 National Technology Law Conference.
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great academic interest internationally, but it has rarely been discussed in Taiwan.
To that end, this article aims to fill this gap in the academic literature. By discuss-
ing the contours of fiduciary duty and clarifying the relation between fiduciary duty
and ESG investing, this article hopes to encourage more institutional investors to
adopt ESG investing so that the goals of ESG investing can truly be achieved. This
article also touches upon the potential revisions to the Taiwan Stewardship Prin-
ciples in response to the issue of fiduciary duty, hoping that it can support the adop-

tion of ESG investing among institutional investors.

Keywords: ESG Investing, Fiduciary Duty, Institutional Investor, Ste-
wardship, Responsible Investing
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in ESG and ESG Index Funds, 41 CARDOZO L. REV. 1921, 1925-28 (2020); #7£] B 4L 4]
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104 SEC Proposes to Enhance Disclosures by Certain Investment Advisers and Investment
Companies About ESG Investment Practices, U.S. SEC. & EXCH. COMM’N (May 25, 2022),
https://www.sec.gov/news/press-release/2022-92.

105 1d. See also Emma Newburger, SEC Unveils Rules to Prevent Misleading Claims and
Enhance Disclosures by ESG Funds, CNBC (May 25, 2022), https://www.cnbc.com/
2022/05/25/sec-unveils-rules-to-prevent-misleading-claims-by-esg-funds-.html.

106 Matt Robinson, David Voreacos & Silla Brush, ESG Funds Face SEC Probe over Ceding

Votes on Social Issues, BLOOMBERG (Aug. 16, 2022), https://www.bloomberg.com/

103
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m See David Hess, Public Pensions and the Promise of Shareholder Activism for the Next

Frontier of Corporate Governance: Sustainable Economic Development, 2(2) VA. L. &
Bus. REv. 221, 246 (2007).

12 Jay Youngdahl, The Basis of Fiduciary Duty in Investment in the United States, in CAM-
BRIDGE HANDBOOK OF INSTITUTIONAL INVESTMENT AND FIDUCIARY DUTY 20, 20-21 (James
P. Hawley et al. eds., 2015). %36 &AM BMNCHES R 258 BT T2
FEABREBE S R e AZ H A LE &y Atk
0 % 1640 0 ' 4-5 (2009)

13 Robert H. Sitkoff & Max Schanzenbach, Did Reform of Prudent Trust Investment Laws
Change Trust Portfolio Allocation?, 50 J.L. & ECON. 681, 683 (2007).

14 Edward C. Halbach, Jr., Trust Investment Law in the Third Restatement, 27(3) REAL PROP.

PROB. & TR. J. 407, 414 (1992).
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2B1ZE % = %% (Restatement (Third) of Trusts) % 77 & & 5 78 &M 236 455
% 5% % &F5 (duty of prudence ) Z &3 &% (duty of loyalty) -+ 2 KX 4F &K E
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Max M. Schanzenbach & Robert H. Sitkoff, The Prudent Investor Rule and Market Risk:
An Empirical Analysis, 14(1) J. EMPIRICAL LEGAL STUD. 129, 133 (2017).
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18 See John H. Langbein, The Uniform Prudent Investor Act and the Future of Trust Investing,

81 IowA L. REV. 641, 643-44 (1996).

19 King v. Talbot, 40 N.Y. 76 (1869).

120" gee Schanzenbach & Sitkoff, supra note 117, at 133.

121 Harvard College v. Amory, 26 Mass. (9 Pick.) 446 (1830).

122 Id. at 461 (“[T]o observe how men of prudence, discretion and intelligence manage their

own affairs, not in regard to speculation, but in regard to the permanent disposition of their

funds, considering the probable income, as well as the probable safety of the capital to be

invested (citation omitted).”). #83%5]1 A : THFZ - ATiHE 115 & 156 -
123 RESTATEMENT (SECOND) OF TRUSTS § 227 (AM. L. INST. 1959).

124 See Schanzenbach & Sitkoff, supra note 117, at 133.
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5 Halbach, supra note 114, at 410.
6 See Schanzenbach & Sitkoff, supra note 117, at 133-34.
7 1d. at 134,
® 1d. at 134-35.
® Halbach, supra note 114, at 411-12.
130 Schanzenbach & Sitkoff, supra note 117, at 135.
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4.1.1.2.1 'H'f@sPERsS (Duty with Respect to Portfolio Risk Level )
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131 Uniform Prudent Investor Act, LEGAL INFO. INST., https://www.law.cornell.edu/wex/
uniform_prudent_investor_act (last visited Feb. 26, 2024).

132 RESTATEMENT (THIRD) OF TRUSTS § 227 (AM. L. INST. 1992).

133 RESTATEMENT (THIRD) OF TRUSTS § 90 (AM. L. INST. 2012).

134 Halbach, supra note 114, at 434-35.

135 14 at43s.

136 Id.

137

IHS WA 1S ' 160-162 -

138 Halbach, supra note 114, at 436.
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139 14 at 437,

140" 14, at 441.

Bl RESTATEMENT (THIRD) OF TRUSTS § 227 cmt. g (AM. L. INST. 1992).

142 RESTATEMENT (THIRD) OF TRUSTS § 79 (AM. L. INST. 2012) (“A trustee has a duty to admi-
nister the trust in a manner that is impartial with respect to the various beneficiaries of the
trust....”).

143 Halbach, supra note 114, at 441.
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4.1.12.5 é‘ﬁ?&j@aﬁ&i #7355 (Duty to Be Cost-Conscious in Investing )
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144 RESTATEMENT (SECOND) OF TRUSTS § 171 cmt. g (AM. L. INST. 1959).

5 Halbach, supra note 114, at 446.
® 1d. at 447-48.
7 Seeid. at 448.
148 Schanzenbach & Sitkoff, supra note 10, at 400.
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149 RESTATEMENT (THIRD) OF TRUSTS § 78 (AM. L. INST. 2012).

0 Keith L. Johnson, Introduction to Institutional Investor Fiduciary Duties, at 8, IISD (2014),
https://www.iisd.org/system/files/publications/fiduciary _duties_en.pdf.
°1 See Youngdahl, supra note 112, at 23.
152 1d
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Employees’ Retirement System, CalPERS ) 1] 7\&%}9 ERISA153 o ERISA Frl 7t
FOTRERAT B R ER Y - SRR R R O Y VA T
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TV o i) ERISA 2025205 1= B (71 gnzc CAL
(prudent) ¥R » S e o e i 50 ATl » Bof-o * 1
f=foas Y AREEER (WA > - f[ﬁ*%"l‘?i'ﬂi km (N
WTEELE (BYB)E) D sdE T R e YR (YO
IS IEEEA LA P (ID)E) 0

SRy > AT ERISA =1 B A 0 2o iy ,W@k.géﬁﬁﬂ
(Department of Labor, DOL ) S5 25 JEJZ;A%E”F[ (IR B ) g
RIBLAR'S < SEERAR LS VO L AHETARPE TR ESG BRERL ik

% See id. at 23-24.
154 See Colleen E. Medill, Regulating ERISA Fiduciary Outsourcing, 102 Towa L. REV. 505,
516-17 (2017).
® 29 US.C. § 1104(a):
(a) Prudent man standard of care
(1) Subject to sections 1103(c) and (d), 1342, and 1344 of this title, a fiduciary shall dis-
charge his duties with respect to a plan solely in the interest of the participants and
beneficiaries and—

(A) for the exclusive purpose of: (i) providing benefits to participants and their bene-
ficiaries; and (ii) defraying reasonable expenses of administering the plan;

(B) with the care, skill, prudence, and diligence under the circumstances then prevail-
ing that a prudent man acting in a like capacity and familiar with such matters
would use in the conduct of an enterprise of a like character and with like aims;

(C) by diversifying the investments of the plan so as to minimize the risk of large
losses, unless under the circumstances it is clearly prudent not to do so; and

(D)in accordance with the documents and instruments governing the plan insofar as
such documents and instruments are consistent with the provisions of this sub-
chapter and subchapter III.

6 See generally Celia A. Soehner & Elizabeth S. Goldberg, ERISA and the Challenges of
Using ESG in Retirement Plan Investing, REUTERS (Sept. 21, 2021), https://www.reuters.
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com/legal/legalindustry/erisa-challenges-using-esg-retirement-plan-investing-2021-09-
20/.

Financial Factors in Selecting Plan Investments, 85 Fed. Reg. 72,846 (Nov. 13, 2020).
Joseph Lifsics, The Department of Labor’s ESG-less Final ESG Rule, HARV. L. SCH. F. ON
CoRrP. GOVERNANCE (Nov. 24, 2020), https://corpgov.law.harvard.edu/2020/11/24/the-
department-of-labors-esg-less-final-esg-rule/.

US Department of Labor Releases Statement on Enforcement of Its Final Rules on ESG
Investments, Proxy Voting by Employee Benefit Plans, U.S. DEP’T OF LABOR (Mar. 10,
2021), https://www.dol.gov/newsroom/releases/ebsa/ebsa20210310.

Prudence and Loyalty in Selecting Plan Investments and Exercising Shareholder Rights, 87

Fed. Reg. 73,822 (Dec. 1, 2022).

161 1d.
162

T AIAAFES o
163 Ross Kerber, Isla Binnie & Simon Jessop, U.S. Finance Faces ESG Backlash, More to

157
158

159
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Come in 2023, REUTERS (Dec. 27, 2022), https://www.reuters.com/business/sustainable-
business/us-finance-faces-esg-backlash-more-come-2023-2022-12-27/.
4 Gary, supra note 64, at 756-57.

165 Schanzenbach & Sitkoff, supra note 10, at 398.
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® 1d. at 433,
" Id. at 428,
8 Id. at 394. See generally John H. Langbein & Richard A. Posner, Social Investing and the
Law of Trusts, 79 MICH. L. REV. 72 (1980).
169 Schanzenbach & Sitkoff, supra note 10, at 414.
O 1d. at413
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172
FRESHFIELDS BRUCKHAUS DERINGER, A LEGAL FRAMEWORK FOR THE INTEGRATION OF

ENVIRONMENTAL, SOCIAL AND GOVERNANCE ISSUES INTO INSTITUTIONAL INVESTMENT
(2005), https://www.unepfi.org/fileadmin/documents/freshfields_legal resp 20051123.pdf.
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173 . . . . . . .
1d. at 6 (“Is the integration of environmental, social and governance issues into investment

policy (including asset allocation, portfolio construction and stock-picking or bond-picking)
voluntarily permitted, legally required or hampered by law and regulation; primarily as re-
gards public and private pension funds, secondarily as regards insurance company reserves

and mutual funds?”).

74 14 at7-10

8 14 at 10-11.

76 14 at 11-12.
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1d. at 13. See also Joakim Sandberg, Socially Responsible Investment and Fiduciary Duty:
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178 PRI & UNEP FI, FIDUCIARY DUTY IN THE 21ST CENTURY FINAL REPORT 2, 9 (2019),

https://www.unepfi.org/wordpress/wp-content/uploads/2019/10/Fiduciary-duty-21st-

century-final-report.pdf.
79 14, at 24-25.
180 14, at2.
8 14, ats.

182 14 at 8, 19-20.
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