klﬁ?* Eﬁ_‘r » 9% 2875 Fi1(2012)

e e o S e v R 7 TR
— AT 5 [ L ik R S ) R e A
BEH 2 F e

HB R

i &

ﬁd%ﬁJ ?%F,ﬁb?nﬂiﬁi, DR IR > HTR ST [EEE SR ST - 4
Py 53PS B Rescuecom %R L’Oréal %} lJ?FEITwIﬁ@EfmJElF °o T
WO BT O IR R TR AR R R [
ﬁfm%ﬁiﬁfF%Q&EE%WHﬁ*WkﬂﬁW?W# ~oo WREAE R
ﬁﬁ%%@VﬁéérPF’Q@ﬁﬂ P VR FIE R P
= e E PR D Sl LR B PRI S R
flr bR F‘F'FEIT’*E'?‘J (o b S IR A T AR R
bW%WFiﬁﬁifﬂﬂ#ﬁWGyﬁrf"wmﬁxﬂ*ﬂggu Eimﬁqﬂ&
REITREY ~ AR B =R T rfﬂ, ﬁifZ?QEaMVEQJ ’ ilei’f)

B3R PR Ra403s ) RAETRRE X2 -
#A5A 1201242 A 78 ;#%ARB 201247 4108

—1—



2 PHEFFH 982

O RRIFRI AR SRS « SRS BUR Y R R
o lﬂyi;é?ﬂ}ipgﬁlﬂﬁj J s FE??{/‘E\‘L—F\]F‘E?J FEAFEJ$\[ i TE[ Hipy ~ ng@ il Elfj =
B AR A RS R -

M4z BT RS > ARMERE  FRER  RARIAZE



PR FRMEIR LD HRET LR 3

Cite as: 9 TECH. L. REV., Dec. 2012, at 1.

Trade Mark Use in Keyword Adver-
tisements in the United States and
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Abstract

The rapid development of online keyword advertising has triggered a series of
trade mark disputes in the United States and Europe. This Article analyses the legal
disputes concerning the unauthorised use of trade marks in the keyword advertise-
ments, in particular those in Rescuecom Corp. v. Google Inc. in 2009 and in
L’Oréal SA & Ors v. eBay International AG & Ors in 2011. As to the trade mark
infringements regarding keyword advertisements, those sued by trademark owners
include search engine operators, online marketplace operators, and those involved
in promoting online sales of products bearing signs identical or similar to third
party trade marks. As regards the types of infringement concerned, those who make
unauthorised use of trade marks may be held responsible for primary infringement
in certain circumstances, and in the others, the infringers may be held responsible
for joint torfeasorship or contributory infringement. As to what constitutes trade
mark infringement, the key standards include “use in commerce (or in the course of

trade)” and “likelihood of confusion”, which can be found in the US law and in the
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EU trade mark regime. This Article focuses its attention on the issues concerning
the first standard, which have proved to be extremely controversial as far as the
Rescuecom and L’Oréal cases are concerned.

Keywords: Keyword Advertisements, Trade Mark Infringement, Trade
Mark Use, Likelihood of Confusion



PR PRHZEIALZFHRERTI IR S

1. #isS

T TR SR PRV S *FI_T*Q'FEJE‘»;? (electronic commerce) Eﬁ"{ﬁ
HEARASHEAE ¥ (internet service providers ) EIU%EJ[’%F P PRV T e AR
%7 SR H AR Y 25 (AR E'Hﬁ‘ﬁi"ﬂﬁ'ﬁ” YRR 'Jﬁ‘%gdﬁ
5 o T RO S T R SR i
d]ﬁ}yJ (search engines) I'J > "3sL-7fj3% , (online marketplaces) - i {5
%i’ﬂlﬂywﬁﬁfﬂjﬁiiﬁﬁxjﬁﬁfﬁ’i&? STHLH ARSI R pY o R LA ] AT W
NGRS I N I Sy i “E"I?E'FF?’E‘”@% SRS T
%‘53[ £ PURAEL o SRy o CISEEERA] > RSTRA] > TR SRR AR O AR

F: » ARER AR LA P BTSRRI RE

T F‘F FapyuRL - J/|;Jr£ﬁrmﬂ@u|vf 3 AR A TR PR PV IR
R e

?&3@[?}?@1‘* K= i'Z?T\ifL'H R o (HR R [BFET ~ MY PV R
L “”{"ﬂ\ ’ _ﬁ"pb TEEURYST o b= A% puerRl It > & () P b R T

PIRHIOE) - 138 - B ; st P s ORE - D
Nk w D RIGORL - HIf ) 5 %ﬁﬂ'wﬁ rﬁ e ST
R L RIS S SR R RS

1B 7 R [ f/mr? TEEVFIE 2 aaffmw*rfﬂfeg S (o 3= i
BT EERL AR G R ORI RLASR R R

w%{ﬁ?\"ﬁw[ﬂ
SRy I R L PORGREERT B AT BT [
I AR B R T "ﬁ‘jxlﬁ\iﬁf E'%Hfz" £ - AR T

5 [ﬂwﬂv[ﬁ,n?ﬁ [ug%ﬁj:hﬁl’g[ Z |3F‘r§fu ) ﬁ i ESeR] e A T
Bl ?lﬂ?% ERRILE CE e I Al = Rl L Rl |
ﬁ?ﬁ,ﬁ » AR (P %F I*’?I FIRFIRILT b~ gt R e
BHBISYI « BRI TR (4 1R i
F&ghﬁ_«l%[%ﬂﬁuﬁ;ﬂ RUF W AR I BRI R - 191 Google FUET R - AL



6 FHEETH 99X 2P

PRE R

dtS T AR 5 3 ORI 7 RO RS TR - R

ﬁ‘flﬁ:u rRE T,J%J ?,F[J (keyword advertlsmg) g5 > v o S [
gﬂﬁﬁ'ﬁmﬁ *%Lwﬁ 'ﬁﬁ*%J?IﬁWﬂ %ﬁ?i%fﬁwﬂ”ﬁﬁh
T TR SRR BRI S T AR - T
WL HSTREEIRA I I - R R ,nﬁﬁsﬂw% i
SRR EﬁﬁﬁﬂlifJ" PR AL T R A R
AT < HL YRS O R KR T R | R R
%o 53 5 f P fH ﬁ?ﬁ““u%ﬁiW% F RS > BT qhw«ﬁﬁu[@qﬁL
PGt dl%\?‘ﬁf‘ﬁi'rjﬂ%J EF@[ FURFS RS fj,b?[ T H
s

YA o P SRR bR R (R 9t > bl RS TR
Fﬁggmmﬁﬁqufﬁﬁryl. PRRLETIE o RS AR E A U
AR T AL S o e e LR S

BRI ST R E R 1 — M R EATHEM FTNEREMBE LI EEW
FRERBEX - AL REFRA THaREE, X "HRE, FHE EFL o7
B G BB A PR T AN B ) AR L o VAR 0 B L0 MR AT AN RS 3 JE
— A% MAREB AT A AMES L T AEERREGRIAET ) 0 AEERNYE ﬁ
M TEEHAT ) > TBREHEEEL ) AR T HEBREK ) ZKFH -
%’%r%%%%ﬂJﬁ?’%%%%%ﬁ’kéé%%%%ﬁﬁﬁ%ﬁ%’%&
BRH 09T S b B G R IRAE R LG TARE LBEFA S FT &K
Mo RESERA - k0 TREREREZEL ) FBREAABRETERFZRAY
FEXE - B= TREBRIE, ) FPHATRBEAGEZE - DR S HEL
TEEREREGAART ) FTREATT B LERWEG B LS 118
MEERGHEEFTIEEE BT THHFCHAFRZERSRBEEALNLE L
WM EEREEENE MO AEBER R TIECHMTY  BTAAR
RERBAENF 1 AR LT - ﬁﬁ%ﬁﬁkw%ﬁi%uﬁﬁ%&%’ﬁi%ﬁ
ke B EFX > I B TRGERTE KRR EET A6 F35k - F 5Bk
CRALE R B G5 g g —— B mmim%ﬁzﬁﬁ%ﬁﬁﬁﬁ
R, RARAT D F6LAF 1M | 129-130 (2010) -



SR PEMAETR L LB

a

i W

- AP AR - R SRR EEIREE R o R
PR fr@;f‘ﬁpmq g[” o ) WA L R rj[f[ﬁfﬁﬁ}{%ﬁfﬁ%J [
i sk 15 R BT ﬂuflifﬁﬁi T e AR R S RIS
) H TR "ELJFT;&%J ?‘f‘ FIIR = ] fﬁu ’TF ﬁ Fﬁl,glf AT B
FIo igp= = O fidsd B FF“) PR £ WFN%TﬁJF?&@%Lf
iﬁp‘fﬁﬁiﬁﬁ, :Ediﬂ vE Sy/m R b A PR R R A PR > 2R
T - AR U Y49 L
vw~4$rmﬁmW%ﬁ?wﬁw 0 R RS [E 5 4T
Nk aiE - £V pusT 2 ?Z 53 ’ﬂ—Jyji’T;I%IJE?%‘LESZIaJi ﬁi@f%ﬁ[‘% (U.S.
Court of Appeals the Second Circuit) #* 2009 =+ 4 £] 3 FIji¢Iii Rescuecom
Corp. v. Google Inc.%'#5 (I')™ fij#% " Rescuecom %', ) 2.4 pY37 3 If?
7J ’}{ﬁ_[’ K EHT2011 = 7 5] 12 FIEENERE (the Court of Justice of the European
Union) kg L’Oréal SA & Ors v. eBay International AG & Ors %' ('] ™ [l
TLOréal % | ) Arfietlipy TFH 2, (preliminary ruling ) 3. Sy
};‘rﬁi@«lﬁrﬂ[ﬁ’«ﬁf Fuﬁlrjﬂ; N R LA o (A Y O RIS o [P
:%Fﬁﬁwkg[ﬁ@@HNm%r’Wwiwwnﬁ,hﬁﬂb@IW
I £ 0 H1P) -
= ‘FE‘P o fﬁ%’% FLIA i 3 - A 53 S (A8 5 £ iijﬁﬁ‘—rﬁﬁféf%%ﬂ“
%QWW@EQHFP ?ﬁ%ﬁfﬁﬁw@ (A8 1 - ER 2 (4
mﬁﬁ)b@ﬁ%m#@%ﬁmm?%Wﬁ@@@ﬁﬂ@@ﬁ%ﬁ??iv
7 2 S 1 O R o D R A
LA T VA T f[&i_@szﬁUQF‘§%ir'ﬁf? 9 FAE YR fﬁh e H
W#&49@ﬁ“ﬁﬁ?Wﬁ%wﬁ$%Fv%Tﬂﬁﬁw’&ﬁﬁt
PO I 7 5 S S R I %Fu > (A E NS SRREE
r[@%}@ﬂﬁ.? £ o R RS RSHE ¢ pﬁFj o e E Py DA S L IE_I’FJ El

Rescuecom Corp. v. Google Inc., 562 F.3d 123, 90 U.S.P.Q.2d 1287 (2009).
Case C-324/09, L’Oreal SA v. eBay Int’l AG, 2011 E.C.R. 1-0000.



8 FHEETH 99X 2Y

I EAREOT = IR PFER{ED 5 SR = Fxrgg IF?@@ v s
VRS AR = e E ﬁtui_*] ﬁ ﬁﬁé@rftw”%lﬁf eI
@#TW%iHTmﬁ@#ﬂ &Im[m@@ﬁf“%ﬁ FT G pr)
1?‘ PRt T ‘ 3:}@4@ ?}*lj? SRRV SR T e TR

BRSEE ?iJ/ELJ ’f[H“ P10 85— ZEfel [ Ry 2 g £ P“i& SR
%E jf/\¢@rﬁdﬁarﬁﬂj Rescuecom %= L’Oréal %'fl1 - f@=d [BFRs st H AL -
TR H AL e DA R S AR Ui AR TR Y
paliilcE

2. ¥ B Rescuecom Corp. v. Google Inc. &
e 25

F:lf#< Rescuecom Corp. v. Google Inc.ij(’EIfJ%ng?} s QU RINET - A
AR R [P B Googleﬂﬁ"%’if, FURHIE ’E"] f'ﬁ[ﬁf'%?’lﬂ“%ﬁ%’ﬁg%%%ﬁﬂ“ FE',:‘J"’FLF“', fiE
SR - LU Google BUAEE I HI T RUF i E%%%iéﬁﬁiﬁ’
B f WiH = F‘J’?[ ﬁgéﬁfﬁf"lﬁ_%@f SRR — (T Google [l ¥

‘?fﬁ%,WWﬁGmmwmﬁmiqﬁ ﬁﬁﬁﬂ@@w@ﬁ?z Al
By F' =2 SAINEL A ST CIJ?H Google T [*[fiY = SR BHEENT [ Hp9E
W BURPNTR AT =210 S i i 055 5l il o 2 | V] Fgﬁ\m@%@?““

Rescuecom %f IJVLF[ Rescuecom Corp. (') ™ FEE]?E rRescuecomJ ) -

BES @‘&%HFJF[W?FL A ﬁ'ﬁfd%mﬂ Jﬁff'ﬁi = Google Inc. (I'J™
[P " Google ; ) FIfI4% = SR £ RVAREE rJ[:}F, A IR PP -
Rescuecom #{ fi&El ﬂf@@gu@%&pt Al > HJ‘ uglfql_ﬂﬂt FUFE R -
Rescuecom itf =4 [E&[q?jﬁ s E P9 TE [k (the United States District Court
for the Northern District of New York) TE@I%F:; = %{?&Fﬂ Google E%ﬁ% T;a

_ﬂ

Melinda Giftos, Rescuecom Drops Google Adwords Lawsuit After Six Years of Litigation,
WHYTE HIRSCHBOECK DUDEK S.C. — OUR MisSION Is CLIENT Success (Mar. 9, 2010, 12:00

AM), http://www.whdlaw.com/blog.aspx?postid=819.



a

HBR PREMETALFHRBEETLH O

=g ’?ﬁrl%upﬂ’ff [ES«[E‘;F e IR [ES«IFQJ?FQ#J » the Lanham Act, 15
us.C.) EJWFTFFJJL S T B l*?%tﬂ\[ﬁﬁ'q’”f‘[ qu%a‘# ( Federal
Rules of Civil Procedure) pusiet: » 484 [F BIST 3 MlLfP%EW?Efl f ‘F"”FE'-TJ
ZHk > @D Rescuecom gl A IFHUAV A - S ] LD R A
iik?v’r%‘f{fﬁr?gj Eﬁ]ﬁ. ) HIF@F Rescuecom - %T?@ ’ [ﬁjﬁf[ﬁ |2 Google
pfr@ﬁ% » RRp Rescuecom VI% SR > Rescuecom Rt a=] g £ ik e py
FRIFIEES & > [p SR 3 F%i*[‘%#ﬂ r}i’fbf ° Fﬁiﬂ?ﬁ?ﬂ?“ » A T
POk e R Fa?iiﬁi‘fiﬂﬁ'w*[ﬁﬂl VI IR #E Rescuecom 64 4L
ITFJF%W“@ PP [ ReRER VNS Sh G STl 8 éﬁ’[ﬁ‘?[‘%

F?ﬂi e i=— FE[pIEy kB puy s » BIIRE Jﬂw* Rescuecom » {fI"> #1 5L
P FERLEK > Rescuecom =1 2010 & 3 * mrirrﬂi E J%ﬁ‘ r%%ﬁnPﬁF%’*ﬁ
= ﬁrﬂjggtrifgr’sr[;@ulﬁ’]ﬁ[ [Fé'i HJE’!‘ TJ)E/‘ -yt Goog|e F[J,#r‘: f\_ [I;j
Rescuecom RS MERVATRE, » A o =G Ao S vl 4 S (W AN TIH
Fi “ Bl P ET, Rescuecom WHI%F%? J?E IR T = B Wﬁﬁﬁﬂ‘ﬁﬁ'“\%{ o
FURTER? Fi%ii B}‘é&a’“’éﬁ“ Rescuecom f Firiit il [y 'J&Hl J F‘F—J’p"é?ﬁé"[ Google
}H Rescuecom i J‘ﬁffﬂ[g = ﬁﬁ?ﬁru TJ%J =" Rescuecom fIighs &= ity /5
B [ F?Tﬁﬂuﬁr“ (trademark use in commerce) E&HJF‘FH‘ » Google iV £ i
= %L[ﬂﬁﬁﬁﬁﬂ’@@@%ﬁm%[[’i“/‘ o fﬂirﬁ ) [FEIEJZ:LX{._F[ 25 l‘ﬁf} ? = lgjﬁf‘{,
- ﬁrﬁ@@%ﬂ@%ﬂﬁ AT W’FE‘TMF[ [CEEIRIRERY §J Y F“FTJI ELip 2
ﬁ'ﬁjﬁﬂﬁgé’r HRF %ﬁ”‘lﬁfj gl e NI AR JFJJ“ 3 el F%ﬁﬁ?‘ftﬁ
Rescuecom 3%ty = U [t %kﬂ‘ﬁ”éﬁ?ﬂ NN e e SERT
E’EFWF:'I*’? s PO TJ%J ’?’rfﬁfﬁ%ﬁ?ﬁ TJ’EAFWFE‘@IQ FRANF = -
21 &

vrlﬁfjffrﬁ ) ’FLF“', Rescuecom f— 5 [ "&‘i*‘jé,ﬁr IF*TF:‘ rfﬁgﬂﬁlﬁﬁqwﬂ 14
AT Py Google FJES = S F‘Ljrﬁf'f‘[%fﬁ'd[:}f, fil e = A= E
s E‘ Google ik ﬁ?‘ filbi R FOBRATEY .1 - Google Sf!)
P bk ORI T - Pt R SR - Google



10 P28k 952

(DR P R 3 T ﬁ”ﬁﬁ$?ﬁBJ£’ivlfﬁ%}J B o Hihisk E R
f%aar?ﬁr' - W B RS ™ IR A - o S R fﬁhﬁ&
RO o P i PSR O L TSR o b e
PSR R G %5 < B Hide sk E AR RpUsE (U - Google [
%ﬁ%ﬁﬁ%fﬁ?%’m’?%ﬂ“ﬂ » P PR R RE AR o - BT R

HRE O EETE - 472 Google pUSY TP - AN .ﬁbm”?ﬁ
i E R TRYR I - Google T FRH T F 525 2 ki ?[f[’iwﬁ”?ﬂ

(an advertiser) ’ﬁjﬁj A ﬁgﬂiiiﬁ&ﬁ TS ES C AdR ?l
Fi i BEhHCEE R Google ik FTJ%J ?[f[%m e AL ES
?ﬁfﬁm?l“ﬂr?%{ﬁ“w%ﬁﬁﬁﬂ e F”?’mﬂ‘-’j’ IR R -
K ﬁ?ﬁiﬁ"ﬁ%ﬁﬁ ?lf[ﬁ”f F"[ﬂﬁ T RS AR Y T
B> ™ B[]Li" £| 4 Tsponsored link ; ( F;ﬂ?”ﬁ VAR ) P e [
BfvRL - Google O RE R B IR T T UL AR

o B R 2 AR R PR JTERE R Jﬁ$:§q%ﬂw~
?f[Eﬂj‘ ﬁ%‘#%ﬂ%{p S EF%F[: FlOAES > 1T RIBER SRS Iop 2
T, @ JJ fi's »ﬁxu?fﬁmﬂﬂ R JF@ rﬂ[,ﬁ\/qgﬂﬂ o

_?ﬂ$%‘ Google = frffh ™|+ [ # FL* ‘Tﬁﬁf«?ﬂ—m&'ﬂ AdWords ==
Keyword Suggestion Tool <4 {H F*EJ%FM@_%%; ,:r AdWords {73
el ﬁ;ﬂ%ﬁﬁpl (terms or keywords) EJ,‘q’jJFB-rqﬁ (35 EE,T—T&%%
/% » Google ﬁfgﬁﬁ?ﬁ?gﬁ SRS R 2 AR = Y
FOR] o PREEGER 1) pufy=" > Fif ‘F?*“S'IF“"’ﬁﬂlgl*ﬂ@ﬁﬂ% fE;F%Y N
A= () X e iR ) X2 F?Elﬁﬂﬁwﬁ“ﬁﬁmﬁ]?%r% ( furnace
repair) o Ry D RS HVETAIH o (WY 2 RlA AdWords A )
Google {1 X SEEEEH  IF& PP €/ X 2 FIREAE RS iets
Tgspualiie it - — ENfi™] Google fﬁ;ﬁ?ﬁ‘ﬁﬁf‘ﬂ XY 2 pﬂ?[ F&f‘“ﬁfﬁ#ﬁ_j
HE IR TP FRES ) ik AR v
S ﬁ”w[ﬁ*ﬁ PP = 8 ez e =il ) Y 2Rl Eir, iR TR e R 2



falal 3 FRMEIRLLPEERTIR 1

¥« £1-%  Keyword Suggestion Tool FIIRLpI~ s Fji il 3 » RYEW 7 2
PEFHPHBH&FT&%&;EE L RS T ﬁgﬂgurygﬁ[i B ,Jﬁ?]% 1&!{‘_ =
[P = SRR (P R 0 - BRI R Y Rl
Google fiv Keyword Suggestion Tool » P[5k i g @R Y ﬁj[ﬁjﬁi}‘ﬁé Bl ﬁﬁ
RERS = TX thf“éﬁ%’éﬂ“ » PRE A B DX - B Y Rl
AR Y S MR
Fl% * Rescuecom SLHIJJ'J"\?L'-TJ,]ﬂEﬁfﬁ‘b#]}%jﬁﬁ@%r‘?ﬁ » = 3% Google fiy
ﬁﬁra%%f.ﬁB7nﬂiR>2aﬁwE%¢~$t%®‘1114 r€fp%@‘1125 [ » 551 % Rescuecom
T 1@“@@ (trademark mfrmgement) ~ i e JRiAEE A (false designation
of origin) I}bi* (= (dilution) ° f'“#k@&“ﬁﬂﬂﬂ%[ﬂ%&a\ﬁi&”ﬁ" [NJE%F,
BEEY 12 5T b S5V (Rule 120)(6)) » 4T S 9 XOH TFR Bk 1-
800 Contacts, Inc. v. WhenU.com, Inc.%" (I'J™ i "1-800 %", ) 2O F?:
Ffﬁif | Rescuecom JE\AI%*Vﬁ PP OBy > 5 3 T LD i | 1 Ak Y
IR IR - [T Google [t » Fpi Rescuecom I/F%7 o P35
fﬂwqi%?iirﬁlz 3T b ZFIEY+ FHPE AR iy~
Rescuecom Rt a=] ™Mk 2971 F R R IS & [ﬂlﬂ\[gylp)J“ L e
e s, - Rescuecom U] » Ti' 53 K81 ™ BRIl | Y]
1. Rescuecom = 4= » flifEl wﬂljﬁfulgng Rescuecom xﬁf”%&%ﬂ" s P
IS 2 1 #4° Google ;ﬁf}fﬁﬁ‘:{s Rescuecom lﬁfﬁryg%J jﬁa[ pfﬁgl
(A AR R R H R R Hﬂfaﬁw“‘ S B E L
g i?fl_@? E&ﬁ“%}fﬂi’?ﬂf[ ’ /'Ji_ﬁlrjxa’*"ﬁ%‘:{s“?%i (the relevance-
based search result ) [ ﬁ“,[ﬁ 57 o Rescuecom = 3= - Fllﬁ[ RE R A
Rescuecom — &ff§ - _fjﬁ'fﬁflgé = P R R R TR e R
%&ﬁ?‘%ﬁﬁ_{‘[? (affiliation) ~ <yfi (origin) ~ &% (sponsorship) F455!

Rescuecom Corp. v. Google, Inc., 456 F. Supp. 2d 393, 83 U.S.P.Q.2d 1208 (2006).

1-800 Contacts, Inc. v. WhenU.com, Inc., 414 F.3d 400, 75 U.S.P.Q.2d 1161 (2005).
WAL Ty e 048 B AR T Se ik R & R & ST SRR TR AN KA E RAE AR A - 3F
RARX 231z 547 -



12 P28k 9529

b ;FE}F%EEI (approval of service) pJFM‘ﬁifii%'ﬂfi (trademark confusion)

_,A
=7

ﬁ“!

2. Rescuecom = 3% » Fl_rp?ffﬁiﬁir?ni? O 3 7 AR L P
Google # I'| ¥ pE“‘J*“EﬁFﬁ?I EbiFﬁ’fﬁﬁm?%\'Eﬁfﬁﬁ”lﬁiﬂ

3. YA EF*'F‘* [p | Google [ Fﬁ%J P - - LA
i Jﬁﬁfi%%% o NRETIA T Ll,glﬁﬂjﬁz{ygﬁ\lgu e
Rescuecom = 35 lhﬁﬁfﬂi?ﬁ J"uﬁfié[iﬁ'#’lﬁiﬁ?% F“ﬁjgfﬂ?{[f[jﬁz’[z?{,
F [ EERE T S RGN 0 - E‘U%‘ﬁrjx&%J R A TJEW&%EM?%' °

4. Rescuecom = 9= > Google 97% pv§ ‘igﬁ’gﬁ\ F 737550 AdWords FivH-
7 55 i) Google 5 Hi4] IR £ B R W
(‘economic incentive ) -

5. Google 1% Keyword Suggestion Tool 7% » 7 Rescuecom [iuigii £
¥ i Rescuecom 35 (fi#Ay - 11 Rescuecom fIUfyi - f‘E,%WﬁE{%E'JﬁU%%%
S Sﬁﬂﬁ Rescuecom gt $5= {25 Google Vit » & AdWords == [l
Rescuecom ﬁl*@iﬁii (5B A 2 ElfJ%%%j' o Ji A N ﬁljf , ﬁ 3t
Rescuecom “Hﬁ‘fﬁmcrﬁ,[,jﬁz{a?{ EV{fi "] Google ##d Rescuecom — & -
Rescuecom 51 5= [y F,E??ﬁﬁ*ﬂaﬁf_%&ﬁ{l}ﬁ@ﬁJE"IF“?IE%E#%EJ F:[ﬁ%]
Rescuecom = 8= » J[IF=fiEi [Bf5 - (i Rescuecom [t af= ISRl
(deceive ) #f= Rescuecom ; @*ﬁlﬂlﬁ‘:{a?ﬁ I (divert) PIfp=EUTS .

6. Rescuecom = 7= > Fl[ Google ffiH[H L EEFF“ Rescuecom [R50 Tk
Rescuecom — ¥ » 5! % Rescuecom | J‘;ﬁﬂlaﬁ— ISR O R A
FEL) B TS R R TS 0
Rescuecom Ft’b (sponsored ) ~ fEE (endorsed) ?J f* (approved) ;l&?ﬁ{
Rescuecom ® | JF,JWJ 7 (affiliated ) -

2.2 FHREMER FEDD

L sk E&#‘ﬁﬂi[ﬁ% VI ]I EL Google o
[ Rescuecom VR SRR © U REREAIER * F s ¥



=~

PR PREEFIALZFHEERT IR 13

ViR, (use in commerce) - 7% 7 ELLL LF\, B A PR [
(essential element) - [115T Rescuecom fYigi= 5= it Google fiv ARk 1
’?ﬂ—ﬁﬂn*] » 0% H 7 Rescuecom [IUpyAs (did not exhibit Rescuecom’s mark) -
fHiF= Google fi-= 217 1) "= Rescuecom mﬂ l/‘ffpi P, (does not
involve use of Rescuecom’s mark in commerce ) Frlrp j»JEﬁg’ﬁ»iﬂ[[pUﬁi{f
P

SRty > Y O Rk Al D - Google 2P Rescuecom R i il i
S l—lJ[F[[FI ﬁ[gggr}ﬂ?] fU3T— {EZEFEL © Google [F]J?ﬁf[j; Brtery ety
B o FIJPEE Rescuecom Fwﬁ‘ﬁ H > Google i’fijgﬂ’?ﬁf[ﬁﬁﬁ‘ﬁﬁﬁ ) Google’p’fg’
ﬂﬂ%nﬂﬁl%mﬁﬁ?ﬁﬁﬁ(mmw) fifl (offers) I'J = 9y
(sells) Rescuecom pyi& - 27= > Google it Keyword Suggestion Tool jiif
‘ﬁ%‘,—??ﬁ’i ’ ﬁ’%ﬁfﬂj [T Rescuecom pyit o Hhpll {5 #[%?JH Google S+
Rescuecom ‘fiﬂ@pfjfﬁﬁ' g J’]j%ﬁfﬁ%} YR BT 1127 &R I Frﬁ"‘ﬁi ]
AR o

1=} » Google = 3= » 1-800 iFIJ’LUH\EjFF_I (suggests) i~ A

[RERIEIN ffﬁ'%i*'fEEGTﬂlﬁﬁ” @Ry B G PR R LD > Google
FF?“LIJE%H » B Bl rlﬁﬁ' F“?‘“ ( over-reads ) iiﬁ?eﬁ” 1 800 F'pufl
e o iﬂ%ﬁﬁ" F1*t » Google #H 25k J?Z[é[t [ 155 Rescuecom & fivfil
B f\j ['fﬂi HRURE] o S ZER R vauﬂr;,[&f’ IHMIJQ%JJ%R\ » Google ;-H
Rescuecom F[JF?@}'&@*‘ g5 g3 ):‘Fm? i) P e e FPJF’?B@
#) ., (internal uses) * iiﬁ?eﬁl - WF s EHS 1-800 :;tp\J?[JH{j"?%fﬁ

8 H )& X 2 “Google’s Use of Rescuecom’s Mark Was a ‘Use in Commerce’.” See Rescue-
com, 562 F.3d at 127.

° H )& X 2 : “Google, supported by amici, argues that 1-800 suggests that the inclusion of a

0 trademark in an internal computer directory cannot constitute trademark use.” See id. at 129.

H )& X 2 “First, regardless of whether Google’s use of Rescuecom’s mark in its internal
search algorithm could constitute an actionable trademark use, Google’s recommendation
and sale of Rescuecom’s mark to its advertising customers are not internal uses.” See id. at
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AR 1 B
iﬁ Google I?k T ™| Rescuecom ‘ﬁ R B 0 [ FE" ﬁﬁﬁu
(product placement) =} > 1 i/[l[r [Fpg FIH] FE' 1 ﬁﬁﬁu lrtph > fflte
EfyF W IS PO w TV o Google - fEp

Efﬁ?i}ﬁﬁ I'e fﬁfﬁﬁ'ﬁ? ,ﬁ! (store-brand generic products) > VPFIJH‘A%J— ﬁﬁi‘ﬁ? ,f”h
POzt o R T I E SRR R 7
fﬁ#[ o IR0 HB%F;":E » Google fiv= I==IRF L (misses the point) o EI'R([A
T S T '?{?":ﬂﬂﬁﬁfﬁ” &l (proper, non-deceptive product
placement) - " ZHEAj- IR IV RAR T EL - Tl - ag BT AR Sl [
E‘E} =1 Fg’ﬂﬁ% 'jT i, (a maglc shield against liability ) ;| lﬁﬁwﬁ é[‘?ﬁfﬂ%’
ni?t" FIpYpy FH«E}F' P HiFEE 5 (a deceptive plan of product
placement ) tiﬂj A E%?‘J [~ e

Rescuecom = 3% Google =ikl AR KL ™ | - (EEed el o fikf
SR L O > R BT SR I R o BUST T B
1125 [ > A5 firg= 1 '/wﬂ’f'ﬂifjﬁ%fft" A EARBNTPY N pgAR
(unauthorized use) - = [P AZPEARED FHAS I = I E %;f J %%‘J YR
Eﬁ}iﬁwiﬁ: L AR R W AR

T IR IR DR AT %4 %E?:;—a;;

LTRSS R SU RS |k o) "“%“M@M@E“F% gt LR =i
]EIB“}VELF, Rescuecom i J%}{ E ""%jw@ RUNES (|50 i%f[ ﬁ?—" Fl%i;k[s%pfj;#“
Mr;l[lﬂ#*‘iii’\ﬂé} Rescuecom E R e pg vy ’f\'_ VR Z T LI R A
FIVHEER ?FH E‘ﬁ fEf glmiiﬁ[p'%m o ZHT Rescuecom A F[?ﬁgﬁgﬁfj
Google #= AdWords HI[EIF' Rescuecom mﬂfy_ IIHE&iﬁ.Ly%' ir%,yqﬂmﬂ}iﬁgg
L PR b pms ey L - f%ﬁ Bl L e

129.
FlhZOMESL "H 12 45% b AR R, 0 LR X% ¢ “We consider at the
12(b)(6) stage only what is alleged in the Complaint.” See id. at 131.
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P B B 1800 FROANCEI > R T H B SRR
iﬂ’%EJV’f?ﬁﬁﬁﬁﬁwfm%wﬁﬁW%¥ﬁﬁwiﬁw

2.3
2.3.1 _EFEMED A Rescuecom # KE B4 3 K4

Ei,%ﬁWE&:—mﬁﬁwﬁﬁi@F?$#l%ﬂ%ﬁmgﬁﬁﬂﬁﬂl F [
Nqﬁﬁwﬂ“’ﬁ%fﬂﬁmﬁﬁﬁ’@#%?W%[@%’%T#%ﬁ
[ﬂl’FL— VI% (a motion to dismiss) o i%k[i;ia PR ',@%E&[ﬁiﬁfﬁ H’p”e“%ﬁ
%wvwmﬁaw% Rw%mw%w’W£#ﬁﬁwm% B 5T 12 1)

'iirﬁﬁkﬂ&;¥421§ib¢®T*ﬁ ORI VR Y

ET—F[EI » VEAEFI JH%?\@EU?@ (“failure to state a claim upon which re-
I|ef can be granted”) - EL?F[ELF[H-a:T“Z j EE[EI ] %T@ELF&L {m
FLAVER[PIZRIEN Y — o AUBORRT bﬁ%ﬂ% ‘ﬁ%WWEW@%%%ﬁm
%a\?"'ﬂiﬁﬂj‘ R ’FL R RO AR (I EUJ*JH’%DJ %J?"gﬁﬁ‘ El
Tk %vﬂ@LEQwWﬂﬁméw O B UE PR B R
3%*%@%$@ ol o P NI » P A
912 5V b VBBV R RO p R 4
f?rfﬂuiﬁﬁﬁrlr[ﬁi TEAVEVEL %ﬂﬂxﬁif[?aP - HEEIPRGRL > R 2T 12
FESY b I RORIRE R T WAL RO

12

s

Iw

H )& X 2 : “We conclude that the district court was mistaken in believing that our prece-
dent in 1-800 requires dismissal.” See id. at 131

13 g - kSRR K% RUE b 425 3% 2001 4 Gregory v. Daly Z#9 3k - %9k
FERAE & o) B A F B A TR AT » SN REPTIEFGTA EFEHEARLALE

FATA AR E A ERREGFET AR - AR TRRRETIEIEGN
7%= o H R & : “When reviewing a motion to dismiss, a court must ‘accept as true all of
the factual allegations set out in plaintiff’s complaint, draw inferences from those allega-
tions in the light most favorable to plaintiff, and construe the complaint liberally.” Gregory

v. Daly, 243 F.3d 687, 691 (2d Cir. 2001).” See id. at 127.
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e Pl
Google H= 7 73] =15k B9 4 JF%:"HI = 7= Rescuecom \*’i"jtgjf B ﬁiﬁ"%ﬁ
P PP IR BT 12 (557 b ST %ﬂiﬁﬁeﬁi&ﬂﬁﬁy
7 < R D Google BRI e B wmﬂ%
F?' - Rescuecom a:TIFE([p@?:"E VB ET [ﬂ - éﬁ“& Ay s F??ii
AR - P??jiﬁ;lgﬁ%fyl Rescuecom PP B BRI R L
RO RIS AR 1-800 REOHMCR - EEHFH I/:%n;f.u%
FER[pTRL “,J/a? }I‘*F'Jﬁﬁﬂ% F?ﬂ?l‘%ﬁw Rescuecom ¥4 % ZEY %ﬁ%
BLRE f g %—w BB LR R « PR IR, > b7
R ES % p%;"{&ﬁ Rescuecom %$T§J?ﬁ?ﬁiﬁ"ﬁ@%ﬁé@§£%’ =¥k Google fiv
ST S i_?[ﬁ“eﬁlwﬁ%? y %] Rescuecom F?@@EJIQFI e SRR
232 LR REMENREAIRGITEESTE E L2 AEA
4 4 fl1 > Rescuecom = 9= » pIieEgeai Sf= =l Rescuecom ﬁ[[ﬁﬁ%
SET NSRRI E T T Google A g Rescuecom iﬁf[ﬁ'?ﬁ%ﬂ" ’ ]%ﬁ
B O AR T R R H B IR
SR R G EE T R R
73 » Rescuecom = 3= > ’g ATeE (0 H  E A= Rescuecom — ‘;}iéﬁﬂj jj%' HigtET ]
5’1@% Ff?'ﬁ*ﬂ}iﬁ&#‘ e “E‘/ﬁﬁﬁsﬂﬁﬁf&”ﬁﬁﬁlf SV~ B
%Zif_}ljuy IJerI@iﬁii{iF?J W‘ Rescuecom §F;F&f Google # I }FIFJPF;PF
Eﬁﬁﬂﬁﬁ% o B R R R aE  E R 0 2 - ﬁ‘ﬁ:—??‘fﬁ?jﬁ*?ﬁ%ﬁm ’ ’?{flé fy
B FL i L i Uy B R AR L i
S R A R -
¥PFT Rescuecom = 92 > Google [[[#£5][ 1-800 % o2 » = ==
g% O TS O I S IR ) - R e
» Google ul;{;}@ﬁ:ﬁ@m# [t 1-800 A fLAE o 3k [S%fﬁtl‘ Google }-{—J
Rescuecom [Ny g = F P ’?[ FVIRFSRAAYE o ST B gvy[zmrﬁ[ﬁ
]E[F' VTV ERT }FL«L Google %%~ Rescuecom FME'FU@ Y I]IE[ PR FF§$;'_FEIU
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iR > B = BRI © Google £ Fé[iﬁl ?lf[qﬁf"%ﬁﬁ > Google FiE [ [ H _[F“'[
PO H A - T BT Rescuecom Fyfg o IF=9f » Google i i El
Keyword Suggestion Tool ﬁf{% AR ﬁﬁ’fgﬁf*‘j ~ E%FF,'J' Rescuecom F}JE&E“ o AL
RATaRES I 7= £, Google $:4% Rescuecom [y 14 ffl = fiifi g % ™| =

2.3.3 #HMTABITHELEZER?

WRFR ISR T Ty o R ASHMRATEES R DR R
AL ARO[~ T e A P SR i i
U PR R o bR TR R DR

14 # Bl 4E 67 Tracy-Gene G. Durkin f= Jeremy M. Klass 774 sk ik Fe oy A% » 3.4 Google

A% Rescuecom &y AR & /F MR AR RO FIRE L E FHA > 545 £5kiTHIEIE
#% Rescuecom &4 AR VE T ¥ Eehe A - RIS JLAE R & A 2 £ 3% (seems a bit far-
fetched) - See Tracy-Gene G. Durkin & Jeremy M. Klass, Rescuecom v. Google: Not an
Open Invitation to Trademark Plaintiffs, WELCOME TO THE WASHINGTON LEGAL FOUNDA-
TION (June 19, 2009), http://www.wlif.org/Upload/legalstudies/legalopinionletter/061909
Durkin_LOL.pdf.

RAFEBBERELS 1127 4 " ¥ x4 M, (use in commerce) A% @ 1445
[ A—frEEEeyBaEY  AREZTMHH—E4E) (the bona fide use of a mark
in the ordinary course of trade) - mJE4¥.2% T 4%A — @424+ (not made merely to
reserve arightinamark) - pe £ EBREH LI FRE  EEFRYEMTH
B EIRLAFRL RO T R F BV HALGH LA AT R TR - A2 5] By
BARRRFGF R AETAKLTEAAETE? T AR - RECARITZE
ZANBFEERAITEGANRE B TAREZEBEN —HIE, o ERHFR
B RRMAETIZEEE LB RITE > B RkEFRATIZH 2 HAABAL S
P ey fRAE » E3F R Rescuecom Zeh 2 v ok BALE S 1127 fhek THE L
ZAER ) B ER - BIERE R TR T AR AT AT AR E B ARRARD
0y AR o L3R IAIRAE S AL 1988 S5 IE B ARk 69—y Sk IR R4 (the Senate
Report for the 1988 amendment) - 45 B Atk % 1127 #5307 "X L2450 | 09
&k MHARNAFRERTFHOF L R EFASHER S A BT AT - See S. Rep. No
100-515, at 45 (1988), reprinted in 1988 U.S.C.C.A.N. 5577, 5607-08. 1% - 2010 £
% 8 3k FHIEIR UF W 3% 5] $L7A AL A% o See Sensient Technologies Corp. v. SensoryEf-
fects Flavor Co., 613 F.3d 754, 96 U.S.P.Q.2d 1164 (2010).
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BT TR ifir??i?iJ/EJ HERLF=F T [l (ot o (E 218 *“Tﬁ{
7 EY i?,ﬂmﬁlﬁl” VI REREE DRt e S i g
E*F P AR J\IHEP ’FE‘ Rl BRI TG R S

EJYE ﬂ"?* PHIfl= FERL - PUIFIR A 50  pVpls » A

5 B%F%ﬁﬁ“ﬁ@fﬁl P pLAE PR VAT R T Google BT
Rescuecom F?’fﬁﬁ”lﬁlm TEITE?giffEIE'JJ o Bl RIPYRNEL © Google FiEF |
[{lliz12x ?’4 ERFSIA Y E A~ R T2 05 Rescuecom FRAR o SRy >
ﬁlﬂlﬁiﬁlﬁﬁil : lﬁbfﬁzﬁ'ﬁfﬁﬁ“&'*‘fﬂ » 7 2[£ Google fiUfi® | # » ] Rescuecom
ﬁuwh[aﬁ_ ¢:1/F s HEE E VAT ,E[@FWE‘IEI“ if'p’ S [ jE.[;ﬁaé

FIFRRL T MBS T bl el VRl % Google EJIED” HRLN

okt iﬁikx?&? Wl I I Fa?ii [376 Fjgﬁ” " Google %" Rescuecom ‘ﬁ £
EJIFB“ NEIEAE S ﬂ SR é', B PR %445 s VERL 7[
WA 2R Rescuecom OB 5= R i e 3@1%’?15?: » kL
Google FV i [ ELRL 1y = 2+ 4G -

234 HEHRREIHZE

CAI. GIL] F§f¢ VRS O ealt oA E#* & g FOR AR L S o P
Rescuecom [fif ’J* SHEINEH] g ;IW Rescuecom S5 F1 i
VST W e T PR g R "B B e > Rescuecom E[g]%?_?

T %ﬁlgpfﬁﬁ ﬁ%ﬁ%‘ﬁF Google j#f Rescuecom [Iffe ff (= E'f‘,{p—%?{zpfjrﬁg
%}éﬂ'r - Rescuecom [Uigidi S5f= iU 5 4% > ¢ IHEWF[ uﬂgggﬁ%yﬁ 7
i SEE PRI W F > [ Rescuecom T 2010 # 3 Jmur,%?ﬁ |
TR o

AT Rescuecom ﬁjf' g e JF'E DTS o SRS TSRS [

lﬁlmna%axpﬂ‘glﬁdtum F,E#m %+t P.j_:uA;;k (ﬂjﬁyjﬂ\ﬁi& i
*JF” E Ol B“ﬁ“ﬁﬁﬁ » S BIE ) Melinda Giftos jﬁﬁgﬁ v WO -

J METTIIRL > Giftos éﬂﬁ?’,“' » H18f - Rescuecom YTI—WJiEéfF Google F,rj
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%ﬂ”?ﬁ ',g»@&'ﬁp > Rescuecom EE;FF Fu?[ ,rjﬁ%‘éJ i T geek squadJ |
geek squad IJFFWED{@ EEEYE u%[ﬁ@#ﬁﬁéﬁl@ﬁ— Best Buy > 2009
= 10 *| > Best Buy fi7f* Rescuecom f{g} L'—}H geek squad [E£G ’?ﬂr[ TJ%J i
H1 5 [E Rescuecom E}??‘”iﬂ i LTS 3ELE - Best Buy ?F[}ZL Rescuecom (1417 £} (3
f'ﬂ A > E A E UL > Best Buy fE## Rescuecom Hﬁ‘bﬂilg TS
=R > 2 Rescuecom (%* Rescuecom %'f[ 1) ?F,#L Google l’ﬂiﬁvﬁu[; ,m
= T, ’ﬁ]tﬂﬁgul o T i By R R SR 2R Rescuecom = Best Buy EJ]%
F"HFJ ﬁ&ii_ﬂ% Rescuecom r?%u_ I o S T pjrjgg%ﬁJ EF@[ F' Y B
P11 AR S22 SR » i
SIS PR SR IR uf@‘z{pl%jﬁr{ﬁ@l[@ PUET E 1!
2 FERE L 7245 Google ﬂwf i - iy 7S
F:?; %f%ﬁ ]%’Elfj:}f,}}#; v % ﬁ?%ﬁd%ﬂf% F“'[ (SRS LR I |F~%}. {mﬁ;ﬂy
FOIERIERL © ST (B FOET [ Ry - o 7 gL
ALY (7] 2 RS BRI AL R AR - i ¥
ViR = ri_ iﬁi{{uqﬁiu’/%‘u ’ I’J’E j\wF?@#ﬁ”ﬁf*ﬂ”ﬂQ T
AERE 5 EL R g[ﬁj, Tl [ﬂl%ul J#* Rescuecom :};EJTJ%J %F[_I%F R
CHE R ﬂymiﬁmnﬁﬁﬁ%ﬁ#ﬁ%t@$ﬁ*ﬂ@@ p 8
I F‘E@[}}Hf@i S g R JEﬁ NG ]?“El L A @FI 0]
;H **%u%, N i e ’E‘r'i"ﬁ‘jd#ﬁ gnygﬁix{% T2 RS 9 FERERE
|$rf“f5»aaﬁ”fj’_¥'f]~ £l e E iR I [IPRIVAE R o BTIR T ?fiTUJIELFTﬁEJ ’?ﬂfl
ﬂ?}%ﬁ’?‘??ﬁﬁ???ﬂiﬁa{ﬁuiﬁ— Hoo P, ri’FE"S R R VR 2 el fY

Giftos, supra note 4. (“Rescuecom purchased the Google adwords ‘geek squad’ to optimize
its own search engine ranking. In October 2009, Best Buy demanded that Rescuecom stop
using ‘geek squad’ as an adword. Rescuecom then quietly brought a declaratory judgment
action in the Northern District of New York claiming that its use of the ‘geek squad’ ad-
words was legitimate. Best Buy counterclaimed, alleging trademark infringement and sub-
stantially the same allegations Rescuecom had asserted in its Google case.”)

Id.

Id.
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P B - ©lEE D 20T Rescuecom i;t’HIﬁ’?t[i?ffiﬁ’lflﬁ?]fféféﬁéﬁﬂ“’?}f |

3. BExWBe L'Oréal SA & Ors v. eBay Inter-
national AG & Ors #1225 By

%@Lj—ﬂjﬁ;ﬁ; ¥ EJ Eﬁ‘ﬂ* %’7 Zall EIJ%%%@»%LF[ , E‘J (=& A qg,}'%ﬁfjj?'f
Ae e ﬁﬁf@%’ﬁﬂ@@ﬁ@ i I':(]_“"JF;[ ’ l%ﬁﬁf‘ﬁ*ﬁbﬁiﬁﬂ}%f:‘%@ 2 A
HIEI?J%%%ﬂ,»?[LFI 7 S Jg;‘l,;}[ﬁfﬁf%ﬁﬁ[ﬁﬁﬁ@;{/@ﬁagg R, o [P
R LF\, RV bR VAR R 2 =9 AU R A E T R B R
i SRR AR i o e Cﬂﬁﬁ?ﬁ*ﬁ‘[ﬁjﬁ?iﬁfﬁ‘lﬁ? 9~ %}P'Jﬁﬂ@;‘/ G
ﬂﬁﬁfW%ﬁﬁ?%*ﬁW%ﬁ@%m%%E'ﬁﬁﬁﬁﬁﬁﬁﬁ%°@
=SS 5 B R kL IRV ST o Ty LOréal R Y
B 4TI Py R T

+FpUET 3 ?j[fy’} ’ﬂ%’j}fr’?ﬁ’IfJ;"ﬁ;ﬂ“#r;%FlW? 2011 =+ 7 F] 12 F U REE BEAR
B L’Oréal ' Frfittlipy T ¥H24 . (preliminary ruling) - E[’?F?H'EIU TFH 2
T ARUEE PRGE =K% (Treaty on the Functioning of European Union,
TFEU) 5% 267 15°7 (7 LI 7 FBOR[* |15 55 2= (any court or tribu-
nal of a Member State ) {11 - IR D BRI UM 2T - R
(B2 fH [%579 (the Treaty on European Union) 21, ﬁﬁjéi%”l@’{ﬁﬂﬁ%%ﬂ’?
FEIT*'J&EIUEE ?J (interpretation of acts of the institutions of the Union) =™ - ¥/4,2
HUY = fortl B L%?IJR%*% ’ :“E*I%F;?ﬁ'[?] PRRYT T o Y BE i
VI 2RI PRI 7 a2y YRR R P e o R R T 2

19
20

L’Oreal SAv. eBay Int’l AG [2009] EWHC 1094 (Ch).

2009 F 12 A BKH E AT AR L A RAT 0 BN R IRARARIEEO N 2L B 82445 49 (the Treaty
Establishing the European Community (EC Treaty) ) % 234 44 [ 3 4Bk B :E4/E14£ 4 (the
Treaty on the Functioning of the European Union) % 267 44 ) -

R MIEEMG 295 267 1% —TA% a M ESL Tik# 2 2 | (the interpretation of
the Treaties) o ARAFHALLF L HEHF =8 - IR PTH 154 FIEBRREHESEL R
B M 44 %9 (the Treaty on European Union) -

21



PR PRHZLIALZFHRERT IR 21

o FEIDR IEFH 2 HGE T L"Fﬁ‘%ﬂﬂ‘“ FYBEEE - [ fﬁ'l[ﬁﬁfiiﬁ et =
FURPFAUSRE o FEF I 2RI i) F FER FFF”%'TJ?F"FA?E% 2@‘%
E“FF BE [ o “S‘FA??F'@‘#I‘% #W“‘*IHHUTTJ (effects ) PJF
HEVEEH Hflo)s (legally binding) ”'FE’?‘%EJ* EYBNEE - 7 #H35
FIH 2L 9 T (not subject to appeal) T v R e o
o DARTR IRV T o (HUFR PIBIPIPRL o R F’?Fafﬁ”ﬁ*ﬂﬁx VR H T
1o E’F?Lﬁﬁ?ﬁ?ﬁﬂi‘ﬁﬁ* FYBNE Ry = 9T IJ““J;E @‘%&Eﬁﬁ F 1B e
[URIRER R g B?E'I'E"W*'A?F 3ok [ PR LT gk @ﬂ&f(pomts of law) i’}
R E—*E?TﬂF CUBECSIE SERNE: “TS'F [k [ TV B R A f?@f;%
F:??f:—“j’zz

¢TIT‘E7U 31 A1 32§ 'Jﬁw R AR iii%@@%”qm@”ﬁ

waﬁﬁT?%gmﬁﬂi’¢¢}ﬁ*33pnﬁaj, HEP R AH g@;a

glé‘f% » EEE Fuﬁ"ﬁf’fﬂ A A Y U p LA o
31 FBRIPSHIS

%(Eéﬁ‘f}'\#‘%?%@%j i’%ﬁ' = (High Court of England and Wales 5 '] ™
e r?ﬁ’fﬁﬁfﬁ 5 ) #2009 & 5 F] 22 B A RO R TR 4 R Y
i35 Eﬁ"*ﬂﬁxm AR S ebay A AR i
pﬂWQ Wﬁ %@%F %ﬁ%iiﬁﬁﬁﬂﬁﬁﬁﬁﬁaﬁﬂwﬁg
R F”l ;Lﬁg%ﬁ.ﬁ]‘?ﬁ?& L?’*IE}%F" (stayed proceedings) - [/ il
Eﬁﬂiéﬁiﬁﬁf’ ﬁfﬂkﬁﬁﬂﬂkiﬁﬁﬁ?kjﬂg*ﬂfkfﬁEﬁéﬁﬂﬁ?“ P ET R A5
P B iﬂ?ﬁ’?ﬁ?ﬁ'%ﬁ@ RS AR > g o B TRIEE R RO E e T B
Elﬁ%ﬁi‘ﬂl%@%’fﬁﬂ A T PSR IR B?E’EIUFJW?]H#{J‘JE%&ﬁﬁ%ﬁ.’ﬂ‘}“ﬁ
%72009 & 5 £] 22 FUEAHL > 1.

22 An introduction to preliminary rulings can be found in TREVOR HARTLEY, THE FOUNDA-

TIONS OF EUROPEAN COMMUNITY LAW 62-63 & 69-70 (5thed. 2003), and STEPHEN WEATH-
ERILL, CASES AND MATERIALS ON EU LAw 187-88 & 199-200 (6th ed. 2003).

23 'Oreal, [2009] EWHC 1094 (Ch).
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311 F%§

PGS [ e 2 ﬂJHi?' B RRLE B L'Oreal SA W = 5
miggi[%ﬁlﬁ#; R £ L’Oréal?® - LOreaI QJIH# ﬁﬁj J< ]“,%Fﬁuy%r
FE ITEJWEHES«‘F“EP A R H Fﬁﬂﬁﬁﬁm@;ﬁ “ R = &
f[ FbeBay Inc.fiu= %" 2 pl ({7 7 eBay Inc.) IJ ™ 7 B0 gl = R
ek eBay Inc.jiv= %‘%‘F’F[Jrig‘]‘?‘ﬁtﬂ reBayJ » bYH T FIgR S T T -
BF - (the individual defendants ) 2° - eBay 555 56l i, (an electronic
marketplace ) - El FREAELYIN Fﬁl’?alﬁp@ Pphﬂlqﬁ?ﬁ‘,%ﬂ%ﬁ (sellers) [ﬂj eBay
E SR H S By I=ET > eBay E'[Hj“ﬁ,[,;ﬁ;pﬂ% QIS Fpﬁ[ﬂﬁ ¥ eBay pﬁ%ﬁ?—
BT W eBay EPRAESE T K LM AU 0 W e
(‘auction ) ﬁij [a‘.li[%wﬁ (a fixed price) ﬁﬁjgf | T REL Fﬁp’ﬁg (online
shops ) ﬁfhg = FE ﬁ@;

1TEI%I'£EJ E S £ aﬁifgﬁ‘iﬁlfﬁgiﬂ%‘:’ (potential buyers) I'] ™ &2y =4

gﬂj; F\ﬁ"?'g IJF:QJFFI’{[ ;
aﬁ'i[?jﬁ%ﬁi Fé' : J‘J[awgfaffﬁif "Buy It Now | lﬁ[[ﬁ%ﬁfﬁﬁj Fé' ;
AR ERY S B ¢ R eBay ORI R ERR i o b LR
A Fw;g ik jF:?JFﬁ’{[ o

PUBRR R A & > R i - eBay %’?T?E’ﬁ@%’@ﬁi [“Re Y ol
A ZEL (to enhance their offers for sale) ~ &= 754 FF:UFI— ~ R #Ijﬁ’rgﬁpﬁﬁj
FEEE =9t > eBay - F%aﬁﬁj eBay ﬁf,hrl fyk: FF#[T m?’r[ » E BRIV U%F‘
HF AR B (T Google) [ ET?W o T S GEeRER
FLRAE eBay R IO - eBay (AT IR o - LR

24 Case C-324/09, L’Oreal SAv. eBay Int’l AG, 2011 E.C.R. 1-0000 { 2.
25
Id. 1 26.
2 4. 1a2.
27 1d. § az8.
214, 1220,
29

ld. 7 a31.
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(a percentage fee on complete transactions ) 30

USRI 2000 # 6 7] 22 P12l » L Oréal it | i
7N R A eBay 5 R AR VAR i - B AH BH}[
L’'OREAL - LANCOME - MAYBELLINE - MATRIX - GARNIER - AMOR
AMOR 7'V 14 ﬁﬁL[ﬁwﬁ:ﬁP FME” | 2 |[4[EW”3%I[ J,@‘E‘FM‘EJ ( Community
Trade Marks) pﬁﬁwﬁ@m L'Oréal K4 R p1= RIF) 7 Jf= 9= 0 87— 17 9=
G e Uy B g v S ,EJ ,F?@@EILJI#H » eBay ]EJH:_#I F[i‘ IFil =2 [EJ}Fj:‘?
EIFE [H —:ﬁ [~ (jointly liable for mfrmgements) o HIEIFTRS 9= 1&@5@ B?eul
iV E | S eBay U2 o “9'\1&%@ > I Ty eBay SE FIEL (T
F’EL"F?@@IQ?E VIEE R b “‘Jp[ eBay HESRAE 7 91 RS AR E 0
]’fii*%r[';‘”:’?'* el BJ%LW (T ‘iff"[il IFil ]’ij*ﬁ’ﬁfﬂf?i% Wlwﬂ%ru 5o
eBay ¥ 7 i~ L P IR IQ@FUTFJ T (=3

s By B%EJ*U %_F“ » L’Oréal FIJ;)J; H= 92 WY eBay it
L’'OREAL ~ MAYBELLINE - MATRIX ~ GARNIER - DEFINICILS ?@?fﬁﬁ
%E@‘Féﬁé)%ﬂ”?ﬁfﬁ[lpfjl’gjﬂjf? £734 . L'Oréal }‘ﬁ*ﬁ » eBay JIELI] N T RIS EL 0 gl
2 pipy @7@% (= (primarily liable for use of the marks) : 1./*37= * il
IRl e A TR R R AT
£% ; (such use is in relation to infringing goods) » IR 207 b R
wwwebayco kA ER TGN R R T
= E‘Tfl I PEEL (T ;rF[ eBay | 'LJ?F@‘*FE'* &ﬁlngtfpjﬁ$ﬁj o chp
?F,[\Jfﬁ#ﬁﬁ 78 (brand names) = ﬁz{aﬂfglﬂrjjﬂb > 0] 'Hxﬂﬁ”ﬁfﬁ‘ »
F*FIJTJIFFrr 0 ,pﬁﬁjm:ﬁkgvfciﬂ A BT— ZF = K » Fi Elpj[?e bl

h

ﬁ‘l&

Id. 1 a28.

L’Oreal SAv. eBay Int’l AG [2009] EWHC 1094 (Ch), 11 4, 5.
Id. 1 a24.

Id. 19 382, 481(iii).

Id. 11 7, 25.

Id. 11 15, 25, 28.
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L : eBay [ﬂ [ [ ( BIJ?F Google ~ MSN I Yahoo ) EEFF ﬁ”‘ Fl_rp?
F{fg%ﬂ ( keywords consisting of the marks ) “[ﬁ“‘é‘, fH tﬁAIFfTTJ%J s J)[fg
R ‘?iﬁé'ﬂ[@?@#ﬁifj%ﬁ%ﬂ“?ﬁ[ ’ [M?*f'f | " sponsored
link , ( "rsll i ) ) podise e AR ?ﬁ&#ﬁij" ;gf_?*jj pJ
F-Tg%u ?‘F' ) EJ[JLH%#[E&E I SR www.ebay.co.uk I3 ﬁ%ﬁg\[
RO » PO ) HEOERE R R AR oo =)
eBay WRIFFEfE g (B Sspy (A =0 o FILRLE AR ] ?’IEJTJ%J B
Bt (each click-through of each keyword ) (7 ﬁgﬂﬁfﬁ”% K= B”dtﬁ%\lpj
“;, CrpIRE I [BE (0 Google) Mwdk— fld Hrtpgde (pud Jillea » Pt
q&.—,m}quw?r_ R B N (e e AN WwwebayCO uk [y
,\ﬁfl!j o B[4 > 2007 F 3 K| 27 EI ¢ 7 H4 www.google.co.uk [ -
250 Tshu uemura | — &> IPﬂ’[ﬁ‘fﬁlUEIEm’”V%” )"[”J"‘J RN T
3»%@%’%%&’%?[

Shu Uemura

Great deals on Shu uemura

Shop on eBay and Save!

www.ebay.co.uk

Fﬁéﬁi ?‘ i £ Fl 1 Shu Uemura 45250~ ?"F,Jlﬁ“_% (hyperlink ) > Eﬁgﬁ&%ﬁ
FrES ﬁl]*j%] SRS www.ebay.co.uk ﬂ‘fFﬁfﬁ[E[ » PERIEUR R TR
eBay i “ﬁfﬁﬁ& 2Rl CAll Categories ) ‘ﬁ FE#IFMH%EI& Tshu uemuray — &[5
W xFI P A HUE 96 1 i o Hﬁlaﬂ = &gﬁﬁﬁw? ( click-
through) - JE’Eﬂf[ﬁE‘é‘,f}ﬁ%%ﬁxﬁdlﬂ www.ebay.co.uk ; “[fﬁﬁ[ FI o EopBF F'EJ?SF—
MERAHR PO iR R ] S TR SR REE (a search using the
sign in question) 8 - L’Oréal FPE > BRI IR 96 (F iy #6100 £L i

36
37
38

Id. 1 a26.
Id. 7 a26.
Id. §a27(i).
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iﬁf,‘ﬁﬂﬁ?@ﬁﬁﬁ@ Fﬁ‘l (infringing goods ) 39

R IR RRL - ?}lF‘F@f‘ F%F{ [ i T L Oréal By TR BT
RERELIAITR « 3 e - W?e%yi.‘ﬂfl FEEL PR Rl SR
o » wwwmﬁm SEE AT R A R
fI@F F’ > TR REE R 2 ’LIJH&ELJE@% °

3.1.2 i8R $3&

SR F?E%“NE«EE Ve o RN N S ORI IR R I Ry
ST R baﬁmﬁlﬁ“ i FE o T IR 2008 e
2%9@1rmﬁﬂ@ﬁ BRI T (I R R S TR
NG Wﬁmﬁﬁ%wwwﬂm’ﬁwaﬁﬁﬁgmﬁlﬂm}1UI
%§o¢imw%ﬁ%w*:

1Py S HE 4 H g f[JﬁL (without the proprietor’s consent ) Fu[‘?‘jﬁd
o L&IH ALET AT H L (online marketplace operator ) FYAPE RS IR55
(an internet referencing service ) - 3 VAt fi 5 py A e Uﬁﬁ%—} T
Hﬁﬁﬁiéﬁﬁﬁﬁﬁﬂ°ﬁ%ﬁ@ﬁw¥5uﬂ,dﬁ@ﬁbﬂ@l
9% 9 [E257— TFaY(@)FE - - F??JT??EF'J A R S Bl O NG ER e o
7l (in the course of trade ) K5I'J ™ L™ 78« ™[22 g Al Y

39
40

Id. 1 a27(i).

First Council Directive of 21 December 1988 to approximate the laws of the Member States
relating to trade marks (89/104/EEC) [1989] OJ L40/1 (hereinafter as the “Trade Mark Di-
rective”, A fifh% " @42454 ), and Council Regulation (EC) No 40/94 of 20 De-
cember 1993 on the Community trade mark [1994] OJ L11/1 (hereinafter as the “Trade
Mark Regulation”, A fi#%% " @24 ) -

Directive 2008/95/EC of the European Parliament and of the Council of 22 October 2008 to
approximate the laws of the Member States relating to trade marks (Codified version) (Text
with EEA relevance) [2008] OJ L299/25 and Council Regulation (EC) No 207/2009 of 26
February 2009 on the Community trade mark (codified version) (Text with EEA relevance)
[2009] OJ L78/1.

Case C-324/09, L’Oreal SAv. eBay Int’l AG, 2011 E.C.R. 1-0000 {1 50, 86.

41

42
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B S '*’E“*E'Fﬁ“'ﬁ FHEY IR > R TR D T S A
il %F%ﬁ ORI - Fr%’m@@ iHEﬁﬁﬁﬁfj%
ALFTH L %%J%Iﬁ

2B T AL T A R F"Jﬂﬁ*F i o rx
W YR U ’a“j:mﬂ?p brp?ﬁﬁl'%f’7jljﬁlrﬁt§l§‘ﬂpi g*

43 Article 5 of Trade Mark Directive, entitled “Rights conferred by a trade mark”, provides

that:

1. The registered trade mark shall confer on the proprietor exclusive rights therein. The pro-
prietor shall be entitled to prevent all third parties not having his consent from using in
the course of trade:

(a) any sign which is identical with the trade mark in relation to goods or services which
are identical with those for which the trade mark is registered;

(b) any sign where, because of its identity with, or similarity to, the trade mark and the
identity or similarity of the goods or services covered by the trade mark and the sign,
there exists a likelihood of confusion on the part of the public, which includes the
likelihood of association between the sign and the trade mark.

2. Any Member State may also provide that the proprietor shall be entitled to prevent all
third parties not having his consent from using in the course of trade any sign which is
identical with, or similar to, the trade mark in relation to goods or services which are not
similar to those for which the trade mark is registered, where the latter has a reputation in
the Member State and where use of that sign without due cause takes unfair advantage of,
or is detrimental to, the distinctive character or the repute of the trade mark.

3. The following, inter alia, may be prohibited under paragraphs | and 2:

(a) affixing the sign to the goods or to the packaging thereof;

(b) offering the goods, or putting them on the market or stocking them for these purposes
under that sign, or offering or supplying services thereunder;

(c) importing or exporting the goods under the sign;

(d) using the sign on business papers and in advertising.

It is necessary to note that the wording of Article 9(1)(a) of Trade Mark Regulation corre-
sponded in substance to that of Article 5(1) of Trade Mark Directive.

Case C-324/09, L’Oreal SAv. eBay Int’l AG, 2011 E.C.R. 1-0000 11 50, 86.

Id. 11 50, 98.

44
45
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3. [EiEE ﬂmf’[ < (Directive on electronic commerce ) Y27 2 %f'l 27 4 éﬁ
S RE S T ﬁ@;%ﬁfﬁqﬁ ?{J/?j , (Liability of intermediary service provid-
ers) > i e‘*ﬁ?ﬂ BV 12 5% 57 15 1560 o FUEGTY 14 1Y T E - R
1755 [’Hf‘ ’ °IJ? i R A H AR D EU[ETE‘-EJF 1Ed @“‘%’ﬁ%l% T
b?’ﬁﬂ[ﬁ?ﬁﬁf PPN IR P SR s i %f“'?i;‘/ﬁ%ﬁlplj o ey o
HEPEREE

(1)52 L H a:ﬁ”ﬁiii (= ELEY B g S fF—’p”éiFDﬁ ( does not have actual
knowledge) [F= SR ﬁgH Eﬁ |E|J/%j\ —g;@ﬁ S K P R
ﬁ%ﬁ‘/wﬂ# ?* P‘BM ﬁ& ]?bﬁd R fﬂp[ﬁf (not aware) p‘/?ﬁ

(Z)Fﬁﬁﬁﬂﬁ A PEAE. (knowledge ) F&HI]?& (awareness ) I/ i » A%
[% (to remove) ﬁ%ll ﬁ%ﬁ?ﬁ%ﬁfﬁgﬁﬁ (to disable access to the information ) *’

@iﬁf&%ﬁqﬁi‘éﬁ%ﬁ*ﬁiﬁ TR gl F} R LTV o A ] A T
HpARass ﬂ?ﬁﬁ M F?m?’[ Ty 14 8- fFlexﬂf”%ﬁﬂi FHAS SR 2 %,
Pt e R Jil- ae%\fﬂ I E?ﬂﬁ?fﬁ‘%lﬁﬁﬂ ﬂj@?ft[‘f{ E’u% f
e T B (489

4% Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on

certain legal aspects of information society services, in particular electronic commerce, in

the Internal Market (Directive on electronic commerce) [2000] L178/1.

Article 14(1) of Directive on electronic commerce provides that:

1. Where an information society service is provided that consists of the storage of informa-
tion provided by a recipient of the service, Member States shall ensure that the service
provider is not liable for the information stored at the request of a recipient of the service,
on condition that:

(a) the provider does not have actual knowledge of illegal activity or information and, as
regards claims for damages, is not aware of facts or circumstances from which the il-
legal activity or information is apparent; or

(b) the provider, upon obtaining such knowledge or awareness, acts expeditiously to re-
move or to disable access to the information.

Case C-324/09, L’Oreal SA v. eBay International AG, 2011 E.C.R. 1-0000 {1 50, 106.

47

48
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321 WAZHMARGHME LG F PGS EITHETEE?

SRR DRV~ IR - HE R Fp??{‘g’?iﬁ'ﬁjdl TR e
Er ’I@FH‘Q%&K T AT Pf_pjrgfg%J ?4 i E349 9 1k [k A 1 3
,FJF;. (F > W57 ) TR < ) ffffsrpefﬂﬁijrja%d»t VLR
(internet advertising on the basis of keywords corresponding to trade marks )
H@JFT&%J O] RLA EVRARR AR 47 5T 5 [R5 SRR iR 1R 1157
9 [%X57~ Ié‘I(a)ﬁHlF’?F?ﬂ' T B3t %EHI l/ Cpyfer) ]y Cuse “in the course
of trade”) ° #[ﬁaf’,“' E[IEA[HMUFTJ%J ’ /qu‘ﬂ?q AR sw:‘g[
F ;1 (trigger the dlsplay of his advertisement) fu3% > Frrp I#ﬁrrﬁﬁq ?{ i
FERTATR 5 111 B3R >
PR PL E PEE wwmm HJ o R T,
i f'?t“"ifl T FLWP FIRSE Pl i - Tas- R ~ RL A E PR
ﬁﬁ A T RS R Fﬁﬁ'f@%%é‘:’ﬁ—ﬂ“% REEERE F?E%%ﬁ#" EHEXEE e
*F"' 575 K8 fﬁlﬂ(a)ﬁ'“lﬁ'ﬂfﬁ?@l" 157 9 &7 TFIST(a)F » e ~ kL
1 P RERRR R EAS 3 B RS R RS DT R

(52

SV o PR LA (I Google fiU) JETYFREHERY  S#IVL i -
FIFT eBay Splf e o PR ATATRIORL - SRR AVRIFYRR g I 05 Cin

l*H:—v"

49
50
51

Id. 11 50, 86.

Id. 1 87.

Id. § 87. In support of this view, the Court refers to Joined Cases C-236/08, Google France
v. Louis Vuitton Malletier SA, C-237/08, Google France v. Viaticum SA, and C-238/08,
Google France v. Centre national de recherche en relations humaines (CNRRH) SARL,
2010 E.C.R. 1-02474 [hereinafter Cases C-236/08 to C238/08, Google France 2010 E.C.R.
1-02474] 11 51, 52, and Case C-278/08, Die BergSpechte v. Gunter Guni, 2010 E.C.R. I-
02517 1 18.

%2 Case C-324/09, L’Oreal SA v. eBay Int’l AG (C-324/09) [2011], 1 88.
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relation to goods or services ) i‘ E“’itil lﬁmﬁﬂ?ﬁ Jur;g ﬁ@&’ibﬁﬁﬁl[ﬂ

A P B = SRR 5 KL

g T FUREa R FM@ VRIS |, (using signs correspondlng to the trade
lﬂarks} R N T R s S I i T VR
FREL P & AR A J‘F;? ﬁ#,g&%z%? ¥ [%#F’,H'[ » eBay ffi " [Pyl L Oréal '{fﬂ
Fﬁg@%ﬁ%ﬂ" A EA WFI\TQ'FQ:{%,I%’ | (customer-sellers) ¥ ﬁ*é L’Oréal ﬁ
POV IR « ERBI S ARy T e
I&Fﬁ?&ymﬁmﬂW§Wp o R VAR 0 H Wﬁ~ﬂﬂﬁq gk
FUPSTRT e eBay PEEY S WEULRyhIonE ¢ b —*frrwrﬂj m
FIFRLE 1 eBay AL HIRRED » o PBRFIR - 5 S e
R > ST = 2 ] RO ’f# = IR AR YR FF# (8 2R E ng
) HE R R B RSO S SR
D (98 A llffr*'ﬁu@“ [

ST [Fe;%?ﬁ ﬁﬁsg L] FM@F”W < ’i_ ViE 4IPS (an adverse
effect) gy f'fk 2+ FIP[*U/%EB ‘?#[ﬁ;‘afﬁ“' Ll'%'pplﬁﬁﬁu]?iﬁd TR Fﬁ[
F[ﬂ SIER r#ﬂﬁ AP e 5T YRR P (reasonably WeII-
informed internet users) = rﬁ”ﬂﬁ TR S0 | A ] Al 1 2 |
(reasonably observant internet users) 7 PE p&?ﬂﬁ[ HiREy | Eé” Sﬁ’?ﬂr[ [[
R TR St | I > I i @kﬁrm+%h

pUHi# (an undertaking economically linked to the proprietor of the trade

53
54

ld. 1 88.

Id. 1 91. In support of this opinion, the Court refers to Cases C-236/08 to C238/08, Google
France 2010 E.C.R. 1-02474 | 60, and the order in Case C-62/08, UDV North America V.
Brandtraders NV 2009 E.C.R. 11-03229 { 43.

H )& X % : [T]he use is such that a link is established between the sign and the service.
Case C-324/09, L’Oreal SA v. eBay Int’l AG, 2011 E.C.R. 1-0000 11 91, 92. In support of
this view, the Court refers to the order in UDV North America v. Brandtraders NV, 2009
E.C.R. 11-03229 1 47 and the case-law cited.

Case C-324/09, L’Oreal SA v. eBay Int’l AG, 2011 E.C.R. 1-0000 { 88.

55

56
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mark)  FFSAEI B o g s 2

AT R ILJ’“?th ‘“R&f%‘ﬁ‘p AR iR RS
Tt - £ M S T A @*mww% BT I ?I
F[mﬁ fil riiﬂgjﬁ b Bt | ST RYRVIUAREE R, = rﬁ”ﬂ[ﬂ ™ 5!
SR AR R PE§J P (U ST EI?J ﬁl,r;‘ﬁ 4&%#
U Tl - R RN Ry S

322 BEITHEZHEXAGTABRERRZ "R, TH?

Fjﬁii”éiﬁf%?ﬁ B P LT BT [ﬁﬁL J o E'fﬁfﬁ” AL A Y
ﬁ*ﬂ‘ Fh AHRI Y E”:tfl Fots A ) S B o R O 1 r’pﬂ‘ﬁi’ﬁ&
Y e 7Juﬁlrjﬁuc Jp[ K2 WEE R 1 e 7 it
AT A 7 V- AR P‘] AEETH AR IR > e T H
%) WA VR . H F{" P DI R R R RIRHE 1
ARV FF[!,EHJ” A fi gty ﬁ”rﬁﬂpwﬁ% ;.H# fERI Y (inevitably ) #LA
FAT AR PO O - BRI T a i - e
ke R ﬁ?ﬁfﬁiﬁg,ﬂ/ o R Lil‘ JEE o ST PIRAT T H L 0 7R
Fg’ﬁ?%ﬂ*ﬁ@f"ﬁfJf’?’%ﬁfFW B TR -0 o M (S W A e (R
pryte b VAR AR R AR T AR CR TR AR TR =
JJIHEBF' MRELTE TR ler;iﬁ@gﬁijgﬂ [l@ |25, (uses the sign in its
own commercial commumcatlon) o FUORLPY & HEH - fglﬁﬁ%’%’ ﬁljﬁ“ﬁgi’%m?&l’

> 4. 1 94. In support of this view, the Court refers to Cases C-236/08 to C238/08, Google

France 2010 E.C.R. 1-02474 1 99; and Case C-558/08, Portakabin BV v. Primakabin BV,
2010 E.C.R. 1 54.

Case C-324/09, L’Oreal SAv. eBay Int’l AG, 2011 E.C.R. 1-0000  97.

Id. 11 50, 98.

Id. 1 99.

Id.  100.

Id. § 101.

Id. § 102.

58
59
60
61
62
63
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PRI TR ) 453§?ﬁﬁﬁﬁ’5"ﬂ’?ﬁa9 k4 o 1071 2000 F S s
F[ ] 'Jﬁ[rﬁ|[§¢ ﬁ]wi‘_ﬂ)} FIT sl ﬁlrﬁ4 ary “Jﬂ“}ff_tﬂﬁf%_; FW%%J@L‘H'
rH'F ’ibﬁﬁﬁﬂﬁ?ﬁ YEE EIJB’I 12 {552 57 15 157 5 H 15y 14 fE8y- TEARE
B 5 T I BREOAY ST

323 B LHpeLET LA ¢ EIEK?

A SR Bl L B = TR ’?F§ﬂ§i$ﬁﬁyﬁuEﬁﬁfj;EﬁEF$¢Eﬁ,
BED ) IR A RS SRS L PO R I
1p] 91 14 1721~ «Elﬁﬁﬁ”‘éﬁﬁ@ip[pu' SR P B %’« , E‘IJ# w& I
AEFTHAT (A ﬂjﬂT:éfﬂﬂméﬂﬁﬁH¢”F;m? B8 o

17 5y~ [ EEF”WQ’P#'““ o[ DA A T SR T g

HLH ey piE R o TR EHE TR 2 ‘7‘1%5' F)ﬁhl TR ? =Y
%éﬁﬁﬁww%gg‘ﬁw‘ﬁﬁﬁﬁﬁw ﬁ%ww <ty
ﬂlqiq{i— eBay F[JF F :T I[ F#{ ‘ﬁgg,rj\J ﬁﬂ*&ﬂ ELJ_;.g—E |-| ﬁlﬁf&UrF

4 1d. 1 102.

% 1d. 9 103.

14,1 105.

67

Id. 1 104. In support of its opinion, the Court refers to Cases C-236/08 to C238/08, Google
France 2010 E.C.R. 1-02474 | 57.

8 1d. 19 50, 106..
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LI eBay AT IERGE T « T ﬂ*ﬂlﬁﬂ »eBay A

! }clLF Fo 4%, (to optimise or promote) 5. ise® ?'\D'PTW]‘ R R
B LR PSR L RN B RS T BT T l’ﬁ R
R el ~ g EE AR TR M S R - e
(general mformatlon) IV T R PR A E?ﬁ?{ﬁﬁ' B 55
;f‘F’[?J ’éfg”*ﬁgup f=1% (cannot have the effect of denying it the exemptlons
from liability ) " o i {1k [k S 4l o T3y FPRRL i L %ﬂ"?”ﬂj °
I AR+ A5 00 SRS BB HR P20 LR,

Py V RIAdv I H = (optimising the presentation of the offers for sale in
question ) ﬁ%‘é? FH1 W5V plas (promoting those offers) EWJGE?JE@?&L -
A F HAI YR R = ing‘ifF SN i BFHMEWH vz 84 (not to
have taken a neutral position) o K¢ ™ - %r.?iﬁ‘?}n&\fﬁ IS ETH =)
3@’3’— (A £ <1 (to have played an active role) - flif e [F[E’p“éiﬁlﬁ\%;gaﬁ?
FEISE Y IR B 1TV a:ﬁi"[ S At ijifﬂj@ PIF= s L E
AR B PN T ?ﬁ 5T 14 [V A b

(72
"

ST }E‘gﬁuﬂj‘!ﬂqﬁrlgﬁ Erﬁ"?’iﬁ flfé’[‘ﬁiﬁdm > AT RS F R P

%9 14,1 114.

0 1d. g 115.

[T 1 115. In support of its opinion, the Court refers to Cases C-236/08 to C238/08, Google
s France 2010 E.C.R. 1-02474 { 116.

Case C-324/09, L’Oreal SA v. eBay Int’l AG, 2011 E.C.R. 1-0000 1 116. Kf#yR X % :

“Where, by contrast, the operator has provided assistance which entails, in particular, opti-
mising the presentation of the offers for sale in question or promoting those offers, it must
be considered not to have taken a neutral position between the customer-seller concerned
and potential buyers but to have played an active role of such a kind as to give it knowledge
of, or control over, the data relating to those offers for sale. It cannot then rely, in the case
of those data, on the exemption from liability referred to in Article 14(1) of Directive
2000/31.”
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FEHA T 14 (87 REVOME o SRR -

f
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Id. 1124, KBz AL EE » LR UL : “Where the operator of the online market-
place has not played an active role within the meaning of the preceding paragraph and the
service provided falls, as a consequence, within the scope of Article 14(1) of Directive
2000/31, the operator none the less cannot, in a case which may result in an order to pay
damages, rely on the exemption from liability provided for in that provision if it was aware
of facts or circumstances on the basis of which a diligent economic operator should have
realised that the offers for sale in question were unlawful and, in the event of it being so
aware, failed to act expeditiously in accordance with Article 14(1)(b) of Directive
2000/31.”
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