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Patent Disclosure, Standard Settings and
Antitrust Enforcement
—A Preliminary Review on D.C. Circuit’s
Ruling in Rambus v. FTC

Dennis Y.H. Tsai

Abstract

Standards allow products becoming interoperable as well as enhance the com-
patibility among products hence foster the innovation, efficiency and consumer
choice. Standard setting through collaboratively activity such as standard setting
organization (“SSO”) is commonly used in industry in the knowledge economy
era; however, this process could raise unique antitrust concerns, such as “patent
hold up.”

In April 22, 2008, U.S. D.C. Circuit Court in Rambus v. Federal Trade Com-
mission, unanimously reversed the FTC’s August 2006 decision that Rambus had
violated Section 5 of the Federal Trade Commission Act by failing to disclose intel-
lectual property rights to a SSO. This case demonstrates the unique antitrust con-
cerns and the complexity of patent hold up issues that might arise in collaboratively
standard setting activities. This article discusses the background of this case, fur-
ther review on D.C. Circuit’s holdings in this case, and argues that D.C. Circuit’s
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rulings in this case should be reconsidered as it is inconsistent with the law and
sound antitrust policy.

Keywords: antitrust, standard setting, patent hold up, patent disclo-
sure
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See Gerald F. Masoudi, Deputy Assistant Att’y Gen., U.S. Dep’t of Justice, Antitrust En-
forcement and Standard Setting: The VITA and IEEE Letters and the “IP2” Report, Address
at the Meeting of the American Intellectual Property Law Association (May 10, 2007),
available at http://www.usdoj.gov/atr/public/speeches/223363.pdf (last visited Aug. 30,
2008).

Ill. Tool Works Inc. v. Indep. Ink, Inc., 547 U.S. 28, 31, 126 S. Ct. 1281, 1284 (2006)
(“[T]he mere fact that a tying product is patented does not support [a market power]
presumption”).
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In re Dell Computer Corp., 121 F.T.C. 616 (1995).

In re Rambus Inc., FTC Dkt. No. 9302 (Aug. 2, 2006), vacated, 522 F.3d 456 (D.C. Cir.
2008).

In re Union Oil Company of California, FTC Dkt. No. 9305, 2004 FTC LEXIS 115 (2004).
In re Negotiated Data Solutions LLC, FTC No. 051-0094 (Jan. 23, 2008).
E.g., Broadcom Corp. v. Qualcomm Inc., 501 F.3d 297 (3d Cir. 2007).
See Press Release, Eur. Comm’n, Antitrust: Commission Confirms Sending a Statement of
Objections to Rambus (Aug. 23, 2008), available at http://europa.eu/rapid/pressReleasesAc-
tion.do?reference=MEMO/07/330&format=HTML &aged=0&language=EN&guilL. anguage=en
(last visited Aug. 30, 2008).

In re Rambus Inc., FTC No. 9302, 2006 FTC Lexis 60, at 2-3 (2006).
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1B 15usc. 45() (2000) RETTE - PUAE S B A AREP EL A 2T s
SRR AT AR (7L f;{f”?fﬁaf—.»ig/éc’%ﬂ,}’v:"éﬁéi’? 57-58 -

%" 1n re Rambus, 2006 FTC Lexis 60, at 3.

15 See In re Rambus, Opinion of the Commission on Remedy, FTC Dkt. No. 9302, at 16-25
(Feb. 2, 2007), available at http://www.ftc.gov/os/adjpro/d9302/0702050pinion.pdf (last
visited Aug. 30, 2008).

ij Rambus Inc. v. Federal Trade Commission, 522 F.3d. 456 (D.C. Cir. 2008).

See Rambus Inc. v. Federal Trade Commission, No. 07-1086 (D.C. Cir. Aug. 26, 2008),
available at http://investor.rambus.com/downloads/2008-08-26%200rder%20Denying%
20Petn%20rhg%20en%20banc.pdf (last visited Sept. 4, 2008).
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18 See Mark A. Lemley, Intellectual Property Rights and Standard-Setting Organizations, 90

CAL. L. Rev. 1889, 1896 (2002).
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Standard-Setting, in 1 INNOVATION POLICY AND THE EcoNnomMY 119, 121 (Adam B. Jaffe et
al. eds., 2001).
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8-14 (1999).

22 See Jonathan L. Rubin, The IP Grab: The Struggle Between Intellectual Property Rights
and Antitrust: Patents, Antitrust, and Rivalry in Standard-Setting, 38 RUTGERs L.J. 509
(2007).

23 See 2 HERBERT HOVENKAMP ET AL., IP AND ANTITRUST: AN ANALYSIS OF ANTITRUST PRIN-
CIPLES APPLIED TO INTELLECTUAL PROPERTY LAW § 35.1 (Supp. 2007).

24 Janice M. Mueller, Patent Misuse Through the Capture of Industry Standards, 17 BERKE-
LEY TECH. L.J. 623, 634-35 (2002).

% See HOVENKAMP ET AL., supra note 23, § 35.1.

28 pw e R ARG T ORIREF R A 3 R B8 AR - See Lemley,

. supra note 18, at 1904-06.

See U.S. Dep’t of Justice & Fed. Trade Comm’n, Antitrust Enforcement and Intellectual
Property Rights: Promoting Innovation and Competition (Apr. 17, 2007), at 34, available at
http://www.usdoj.gov/atr/public/hearings/ip/222655.pdf (last visited Aug. 30, 2008).
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28 See Joseph Farrel, John Hayes, Carl Shapiro & Theresa Sullivan, Standard Setting, Patent,
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tion) - FEE> Pwiﬁf‘ﬁﬁfui* (= = wbml?ﬂ@’f#@ipu J%“HEJ%EI[
SR [ 8 JEDEC > 2 U I VA JEDEC FF
Al %% JEDEC 5 [y » 20 ie:za; VER?

JC 42.3 £ JEDEC *Fgﬁg f - 2 @gﬁ%@ﬁﬁ“ﬁ‘llg?ﬂ@ﬁﬁﬁﬁ °
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¥ . 1993 & 3 f| E {ﬁ%lﬂﬁ'%%ﬂﬁ{% » MOHS 1993 F 5 F| 24 [15% JEDEC
ﬂ?{»ﬁ“ o SDRAM f&i¥& ey & i Rambus = 3= D“Wﬁjfirur%ﬁﬂj@ﬁlj/ﬁxjf[aiﬁff?’ Bl
p }@Lmu CAS Jriah i’ }@Lﬁ‘u&gﬁﬁ 3 75 (programmable CAS latency and pro-
grammable burst length ) a4

iy SDRAM f FAR Y (= o HLBIE A S8 194 S3 a8 [y 2Bl
DRAM Fﬁ%&]ﬁ & 3*%}?[%' ffﬁ‘j o a:TIHﬁEW JC 42.3 J?ﬁzf[[éﬁ[ - EE S 1S
FURFOIRE L7057~ ¢ SDRAM A3 T iRl > 1095 & 10

k

4
42
43
44

ld.
Id. at 460.
ld.
ld.
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He fe R &TEHFE# IR SET Rl R e g %#'JLL[_'E'?[ (on-chip PLL/DLL ) ==%=
A5 (dual-edge clocking) ° 1995 & 12 f|=F Fllffjf/\%ﬁ:iifll, HJ F,]‘Frujﬁfn
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A W JEDEC TRV SR AR

Rambus 3241 > JC 42.3 ]’J?ﬁ%@ﬁﬂ*— DDR SDRAM ?{@ﬁ*J/j [0 1998
= 3F %F'IFFAH“T’V ;" DDR SDRAM f&1# » 4% 1999 = 5% JEDEC %I]i‘%&ﬁ*
16 o RS HE RS SDRAM IR MR B I CAS g it
g&g@i@f;f@upﬁﬁ[ ;Fpﬁéé,jt_luusr&'zz %ééljl_lumszﬁif#s’#:k_’w[%k PRJ =
751 DDR SDRAM 2236 (51t Rambus st 1545 41 f 7 7 Gl

[F/F1 1999 # fif}; » Rambus 3jj%1 fo! DRAM b#, HIiE 7y » JEDEC fi9
SDRAM = DDR SDRAM fwécu FEL et | ‘/ﬂ!ﬂﬂ% O P
J%Zﬂljfﬂf‘*ﬁﬁ]"ghﬁ i %ﬁ‘/[@“hﬁﬂ*ﬁp Fﬁ‘l Bl ];J—*f Rambus V7] - Rambus

“@ZIH&%W EiR ﬁ”ﬂ fﬁixﬂiﬁf Ul Pﬂﬁxl?ﬂ%} fE o it ‘ﬁ Ty
QJIFLF? [Fldifp) Rambus TV Ak » (EIE P8Ry 7[RI NI Rambus 5]
_ i@f"ﬁ' J%F::wa
32 HHTHZEEE (FTC) WEIBEEHEER

2002 6 F| 18 |1 FTC [REHHIL b [I1E 37 5 BRo)F™ - drith

45
46
47
48
49

Id.

Id. (citing Complaint Counsel’s Exhibit (“CX") 887).
Id.

Id.

15 U.S.C. § 45(b) (2000).
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Rambus /591 L0 ~ MR W B S 4T SR AL BU L BT 5
f(a)-E>° - FTC ik Rambus Jit™~> o JEDEC V4pfI[| » ) (i JEDEC 4/t
F‘%ﬁ:}'@%ﬂtﬁ{ﬂ:[ ﬁlﬁfg l/; Fle@ o (IS Rambus i 8 fdils o B2EEL (R
JEDEC fitth i & - p}H Rambus ./ By A1l S ) -
FTC & ‘fr?ﬁﬂ Rambus F#p 1E R 7 8% i A p“[;’bﬁgjy%”}ifﬁ?jigjik
BT P51 4 > & fTS (latency) 251574 (burst length) ~ w9
JpEe (data acceleration) ~ [fil# 5 #4440 7% (clock synchronization) 7|
it DRAM Gt iR 171 >
2004 F 2 F| 23 [ FTC ¥} Rambus [V{5##1 FTC I {7 sk iy
(administrative law judge, ALJ) [X[pli » FTC j@t%ﬁﬁﬁﬂ ( compliant counsel )
[fil FTC I » FFFAHAS FTC 539 h & » FTC 7 2006 5 7 1] 31 [ Il
Bk ALY IV RpIS 02 5 e |2 Rambus 2 il » 7 %7 JEDEC il
PR AR AR PR Lo SR 20 IR ey T‘i%ﬂc‘[ﬁ’ﬁ’é‘ﬁfﬁ?ﬁ“ i V[‘
ﬁﬁfﬁl@ﬁfﬂjﬂjﬁ’ ﬁufﬁ’ul?vfﬁﬁf%“\ H'%“H'Fj’“ﬂ SRR 5 %U

s *I/%fﬂj [l%;i% - FTC I?"E Rambus F?%, = £ "JEJFI—H:‘” 1El’§E,I EME BT 2

50
51
52

15 U.S.C. § 45(a) (2000).

Rambus, 522 F.3d at 462.

Id. 3 & $Fw@p > FTC A% RS 2tro il ? 5 - MM > 2w b 4§
22 BB ERE R > FTC K,$ (B R R Ay s S &R AN
BEHEAIN SR B AR R P A A NI L a2 pHE 2 5 FTC
V¥ s B 75 g 242 A (administrative adjudication procedure) o Ak A
F 73R FTC 2 dp#y (compliant) » # migfezk 2d Frcz 7 (AL)) &5 &k
FBIRFE 2 FILARS 0 FApdE T A AL B AR ALY 2 e - 3 g
IFTCARE ¢ d LR EFFE > PN >HFICLAR §2 58242k #
PRI O RIHAE G I 4 R i 27 e o See generally FED. TRADE COMM’N, A
BRIFE OVERVIEW OF THE FEDERAL TRADE COMMISSION’S INVESTIGATIVE AND LAw EN-
FORCEMENT AUTHORITY, available at http://www.ftc.gov/ogc/brfovrvw.shtm (last visited
Aug. 30, 2008)

%3 | re Rambus Inc. No. 9302, 2006 FTC Lexis 60, at 2-3 (Aug. 2, 2006).
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%5 FTC Piig— #72% Rambus ffgiiify=e Sl CINA [—HLF’L‘:;SE@‘%%
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‘/%WEM&W‘& Rambus +# .i@#ﬁku@_;m;g;.m V2. FTC Fa;at,,ﬁ i
A R DT e i RS 2 [l Rambus Bl ] RS [
I=> FTC = X ERENE ?{@Bt@{ﬁﬁfﬂ Rambus [* FTC "/tfl%ﬁﬁiﬁ“u#y% ( compulsory
lcening ) 1 I {1 » % T g 7 ) Rambus 2 ity

A AR Jﬁf"‘“@‘ﬂ’ﬁ % » FTC #% 2007 ? 2 5] 2 PR HER R VR
75 » FTC r?% bEHEE | AN I?‘ RN b A Rambus =2 [#iy2AdE > {EIFHI5
}i%ﬂm\#% 7J17§r'a\ﬂ|: TR “EIE"" R PR ]
Rambus Er F,%?y@lﬂi&@?[ EJ! oo & %Ef Rambus i’ 2V 1 i ff7
JEDEC £:7¢& DRAM Eﬁ:ﬁ#,ﬁ‘}i’lé DRAM E;%Fﬁ{ /A EF s HEL FTC 353 F i
FIl& RS 5 P30 05% - i) SDRAM 1 I 0.25%ek) = & » 1=
Yo (755 FTC A FQF%QL__J, i l%ﬁ[ﬁ“w )

Rambus ¥ FTC V41 15 - [l FTC B Prif -h st » [
fiyffi) D.C. Circuit it E“}f?t:;t?% '—% °

3.3 D.C. Circuit gy¥31

D.C. Circuit 4 2008 # 4 F| 22 [ 1.V 2|l i FTC %f Rambus U5
{47 > 2K R R FTC k™ -

AR T D.C. Cireuit 7285 FTC 2 RABR 55 Rambus 7.0 4
£+ D.C. Circuit P13~ #7227 FTC g §R0L » [ L5223 Rambus oy {1

15 U.S.C. § 2 (2000).

15 U.S.C. § 45 (2000).
Rambus, 522 F.3d at 462.
Id.

Id. at 469.
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7RV g Y PR - kL Rambus BT ERR R [ 0T RS IR
Rambus [V FIIERT) * 0t - STV RS - J AL Rambus ]R8
d - ﬂj;@ 7 $roignE > JEDEC [uﬁfu Rambus 7V puigih & /ﬁ'ﬁjﬁl
+59, tﬁ“ J# > D.C. Circuit @15 FTC k! JEDEC [N£} Rambus ot
el f 02 A o PR AR L PUBIRH T - NI AR - [ BT RH
D.C. c|rcu|tF§JEf‘ Rambus [y R[4 7 &% > ffli JEDEC %3 {H Rambus fols g
FlHtEit L B - b Rambus MV Aol e - (7R fik ik 1998 =
NYNEX %0 2{j#° » D.C. Circuit 3¢ Rambus fi9:7 SR FT T (i) - 2754 32~
EEE i Al
+ ¥ )™ 5355 D.C. Circuit P4 2{RAY= BRI
331 T EZAARar N HunRR

D.C. Circuit 7 & H[HEEI T 1] F@r‘ﬁﬂg} BN BT 2 [ AR VR
o ?%EJIPFEI%%?]WJ (precedents) - D.C. Circuit R[] » B v o 4 £p 7k
MR RIE > AR TR ’%UFWE'U‘I?& 74 13533'&%'%%7 #) (relevant market) =v i %
AR i R T I E‘Eirﬁiﬂiﬁ‘fiﬁwﬂ% A U R
Fl‘/éﬁ%ﬂf BBV R i £7,0
FIopS Rambus s %Jliﬁﬁlr«%ﬂ R 2| L Bt | A gf;“;‘j;g{
£ TSR 5] S PR @63 [<+D.C. Circuit 5% % % EIRIfVTH
fE e+ T Rambus i7\f‘$:J FEBQW £ (exclusionary conduct) » R riﬁ'%%ﬂj
{1 2R R e

59
60
61
62

Id. at 463.

NYNEX Corp. v. Discon, Inc., 525 U.S. 128, 119 S. Ct. 493, 142 L. Ed. 2d 510 (1998).
Rambus, 522 F.3d at 467.

Id. at 463 (citing Verizon Commc’ns, Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S.
398, 407 (2004)).

Id.

Id. “The critical question is whether Rambus engaged in exclusionary conduct, and thereby

63
64
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FLARHG TR + D.C. Circuit FR I 1 Microsoft % %1 U153 47
=g

LG i ik & Tl (anticompetitive effect) F fi= bl
AIEHRRERR 1745+ 21 7 55 4 (B A (competitive process) [y
f%%'iﬁx—,alb:gﬁﬁ .

2 @?ﬁ%ﬁr‘%f‘gﬁ f ’ E“?fifﬂﬂ‘ P iy T e
AR

D.C. Circuit 3%~ #9["] Hovenkamp F4Z5 ~ I # (= M4 %
£ (A1 FTC) a4 RIpgs il LA 2ED (but for) i (m.srep_
resentation ) ﬂ/[H[?, (omission) /= £% 7\ I rﬁ;_{«v o g R A8

3.3.2 FTC mix#p JEDEC ¢ m& TR e s R

D.C. Circuit FLrt By pufgvE qepgny! FTC % Rambus #5 S|V » 7 FTC

%}LFIJ%EHF}HI » FTC ]?:ti Rambus I'JHi 4 B,a%%‘ﬁj;“ » Hi'l+) JEDEC EJFT,J
Rambus st | F‘UEJ’ ﬂjﬂjﬁ;ﬁﬁ[ﬁzﬂﬁm%ﬁ’ I ?ﬁjﬂ%’ﬁmﬁ (g vEis 2, Rambus [
FyFIl» P s R 5 £35% « FTC 3% WIS+ (555 Rambus 7 i Ay
SR 53 HUE ST A JEDEC 741 Rambus I #{[£%5 1 JEDEC

DRAM i J?EEJ_«‘?‘HI%]JB% ﬁ‘/i:{&z,l} Rambus #{11 RAND ?’y?@?*qfﬁf&%&m

acquired its monopoly power in the relevant markets unlawfully.”

United States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir. 2001) (en banc) (per curiam).
Rambus, 522 F.3d at 463.

Id.

Id. at 466 (citing 2 HOVENKAMP ET AL., IP AND ANTITRUST: AN ANALYSIS OF ANTITRUST
PRINCIPLES APPLIED TO INTELLECTUAL PROPERTY LAW § 35.5, at 35-45 (Supp. 2008) (“[A]n

65
66
67
68

antitrust plaintiff must establish that the standard-setting organization would not have
adopted the standard in question but for the misrepresentation or omission.”).

9 4. at 463.
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(ex ante licensing negotiations) Elfif%if’go - {E! D.C. Circuitl?a{% » FTC FH
E R RERE N (B éﬂei

D.C. Circuit Z[fy 715 - rFTC 2 Rambus 1117 £ 55 PHR 7 KL ELIRE
B T (i - Rambus 15 SEGEE B E 1LY~ [ORRR > PT RE
HR IS - (R M: ([P TN g o e sl > [ Rambus 19
TR BT T2

(£ D.C. Circuit 5 # ¥ > f@? Rambus &@ﬁéﬁuiﬂuj@%w%ggfﬁaﬁgﬁl
7l - JEDEC PSI-HRAI% 2 ] s sy - Rambus 0
R PR S  AR
Hii" Rambus 3t = ffF&tl jjl%”@ Rambus fiv 7 b= Ll Rambus fi Jﬂlﬂﬁ@
RUF[ 1 RS ™ SRERAE L FTC AT 8 I RIMIE e 292

Llfrniliai%sf =S > JEDEC [T f #1 Rambus = 1 F50 I 3 A

OB By ﬁl‘—jrf‘ S E P Ry e

PRf=s £ FTC ﬁ\J#Tquéujaw» > I FTC jj< %wiﬁﬁiﬂ%ﬁy?ﬁ =I]
n%FIFJ Rambus [ £35F | g #5004 RLEUR Rambus [ ELRLER
RIS Bty WG - 2] Rambus 135 JEDEC it RAND

. B AR (ex ante licensing negotiations) - 3 & B s B AR ] 2

*P’*«T‘fvr@ Heorde T EM A AR R '”ff—r?w SRR R RN
TR BEMERELAS A - RLIE 0 RF L ERERTF AMEREH LEE
£2F i R 445 (hold up) hA 4 > ) FTC 22 DOJ e 2007 & chdp 2 @ 3o b %

F_;,Jfgﬁ* FhORGEET 2tk o B U E REZ R - 2LELSE R

t# > w40 38 | 161-198 -

Rambus, 522 F.3d at 463.

Id. “The Commission’s conclusion that Rambus’s conduct was exclusionary depends, there-

‘1.‘;}. -

71
72

fore, on a syllogism: Rambus avoided one of two outcomes by not disclosing its patent in-
terests; the avoidance of either of those outcomes was anticompetitive; therefore Rambus’s
nondisclosure was anticompetitive.”

(ST
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T‘Y@I#H“ I/ﬁ lﬁ?ﬁiﬂjﬁ ) H I}JEJ—f 1@?’{5\ [5"?‘5"“@4%@‘74 N
3.3.3 Rambus,ﬁ%ﬁxg P ENGF L T EE

D.C. Circuit 7! ﬂm&lpui [ 7> H S Rambus [y B
> [ iy 0 JEDEC & jigl Rambus “fvr% RAND fioffis it 47 - )
“lﬁmu]?% »D.C. Clrcult?t‘mﬁ\ e , i i

D.C. Circuit P @ " HR i £% ’E“}:Z/Ufﬂf%iﬁ (95 8- A RIS
BRSO SRRSO o g B S S
g + IR B ﬁ'qfé?‘jiﬁléi%f LN/ l%'r[mﬁr' +""-DC. Cir-
cuit ﬁﬂalE'Jﬁfa:ﬂﬂ% 1998 & NYNEX %V 2{ik"® - 5% T AUl H!H

e 5 VI RO SO o SR T @R PO o T i
§[79 |
74 % FTC &350 > Y1l Rambus S s f 7JHP|J7@ » JEDEC 4L

F‘, ?}H Rambus gwﬂxﬂjﬁ PSR L PSRN GO o NI FTC S5p 4
i;t‘pwé%gﬂ?‘i* » D.C. Circuit ?’:E‘r » JEDEC [{RL4F " f§- Rambus “ViH
RAND #y@#ﬁlﬁuﬂ*F [ﬂ:PJuI (B T A lﬁﬁguﬁt [*ﬁf“ﬁ”ﬁ[r‘%ﬂ
Bsl > MR EJIP,’?‘/[: IF“QIfEFI -, D.C. Circuit El‘;?”t" > Y JEDEC 5L

fijl Rambus | {0 & RIfAf 2 = 50 g (nondlscnmmatory) [

74

Id.

™ 1d. at 467.

& Id. “Deceptive conduct— like any other kind—must have an anticompetitive effect in order
to form the basis of a monopolization claim.”

.

8 NYNEX Corp. v. Discon, Inc., 525 U.S. 128 (1998).

& Rambus, 522 F.3d, at 464. “... an otherwise lawful monopolist’s use of deception simply to
obtain higher prices normally has no particular tendency to exclude rivals and thus to di-
minish competition.”

80

Id. at 466. “But loss of such a commitment is not a harm to competition from alternative
technologies in the relevant markets.”
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81
82
83

84 15 U.S.C. § 45(a) provides in part “Unfair methods of competition in or affecting commerce,

and unfair or deceptive acts or practices in or affecting commerce, are hereby declared
unlawful.”

D.C. Circuit 31 * Federal Circuit -7 Rader ;# 7 # Rambus v. Infineon % # z_ %Lz p
JEDEC § Fen® flthGoc = 27§ - See Rambus, 522 F.3d at 468 (citing Rambus
Inc. v. Infineon Technologies AG, 318 F.3d 1081, 1102 (Fed. Cir. 2003)).

85
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= 7 Microsoft 4 **f = e 2R Cen bane) F g fUR) &dik 53 2 R
R A B T 1

D.C. Circuit SV 4 % fl1E s FTC ~ iR JEDEC ZHX (but for)

86
87

Rambus, 522 F.3d at 466.
Id. at 464. “... an otherwise lawful monopolist’s use of deception simply to obtain higher

prices normally has no particular tendency to exclude rivals and thus to diminish competi-

tion.”
8 United States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir. 2001) (en banc) (per curiam).
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Circuit 2 AR R E R ] TR R R (2 B
FfD o YIRS R (R BTRU (stare decisis) B3 HEE7: Microsoft

I

e

89 1d. at 79.

% 4. at 79. “reasonably appears capable of making a significant contribution to ... maintain-
ing monopoly power.” (citing PHILLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST
LAw q 651b (2006)).

91

In re Rambus, 2006 FTC LEXIS 60, at 189-91.
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¥ AZxHAmd 2 Williams j2 ?ﬁ“kﬁ Microsoft % z_ ¥|;i-32d 2 -

FTC 7%t & %2 pudeie 4248 Microsoft % 2. £ 5|4 77 &% 32 f% > see Brief of Petition
for Rehearing En Banc at 7-10, Rambus v. FTC, No. 07-1068, 07-1124 (D.C. Cir. June 6,
2008), available at http://www.ftc.gov/os/caselist/0110017/080606rambusrehearingpetition.
pdf (last visited Aug. 30, 2008) [hereinafter FTC Rehearing En Banc Brief].

Rambus, 522 F.3d at 466 (citing 2 HOVENKAMP ET AL., supra note 68, § 35.5, at 35-45
(Supp. 2008) (“[A]n antitrust plaintiff must establish that the standard-setting organization
would not have adopted the standard in question but for the misrepresentation or omis-
sion.”).

“Rambus’s conduct significantly contributed to JEDEC’s choice of Rambus’s technologies
for incorporation in the JEDEC DRAM standards and to JEDEC’s failure to secure assur-
ances regarding future royalty rates — which, in turn, significantly contributed to Rambus’s
acquisition of monopoly power. Assuming the facts that FTC found were correct, we think
it is well supported as a matter of law.” See 2 HOVENKAMP ET AL., supra note 68, § 35.5, at
n.22.5 (Supp. 2008). FTC =33 & # %3 #r5] Hovenkamp & #2 5 A 2 #hit » & AR
¥ ki >7 Fa®F 35 o See FTC Rehearing En Banc Brief, supra note 93, at n.6.
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Rambus, 522 F.3d at 466.

NYNEX Corp. v. Discon, Inc., 525 U.S. 128 (1998).

Rambus, 522 F.3d, at 464. “... an otherwise lawful monopolist’s use of deception simply to
obtain higher prices normally has no particular tendency to exclude rivals and thus to di-
minish competition.”

9 NYNEX, 525 U.S. at 131-32.
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2 Id. at 466. “Indeed, had JEDEC limited Rambus to reasonable royalties and required it to
provide licenses on a nondiscriminatory basis, we would expect less competition from al-
ternative technologies, not more; high prices and constrained output tend to attract competi-
tors, not to repel them.”

See In re Rambus, Opinion of the Commission, FTC Dkt. No. 9302, at 97 & n.541, 81-98.
available at http://www.ftc.gov/os/adjpro/d9302/060802commissionopinion.pdf (last vis-
ited Aug. 30, 2008). See also David Balto & Richard Wolfram, Comment: Rambus v. FTC,
GLoBAL COMPETITION REV., May 20, 2008, available at http://www.rwolframlex.com/html/
articals.htm (last visited Aug. 30, 2008).
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“ See 2 HovENKAMP ETAL., supra note 68, § 35.5, at 35-47 (Supp. 2008).
5 Rambus, 522 F.3d at 466.
6 Broadcom Corp. v. Qualcomm Inc., 501 F.3d 297 (3d Cir. 2007).
107 Id. at 314. “Deception in a consensus-driven private standard-setting environment harms
the competitive process by obscuring the costs of including proprietary technology in a
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standard and increasing the likelihood that patent rights will confer monopoly power on the
patent holder.”

8 Rambus, 522 F.3d at 466.

o Microsoft, 253 F.3d at 49. “[o]nce a product or standard achieves wide acceptance, it be-
comes more or less entrenched. Competition in such industries is “for the field’ rather than
‘within the field.””



E4 e R H T B IR ELE 271

cuit 7 4 % V2 T |aBT e é%?«ﬂ EIP NEeRuRLA % D.C. Circuit {1
SRR R AT &iwwﬂ#%ﬁ’Wb@ﬁﬂ ECE ST
fﬁ{ﬁ:ﬁT”—L [/?F}SJ': F&‘H I%T Fﬂ[ =3 tf, bﬁi—f 5 L) FE‘:LHE{/J/;I{I;I:I;}‘] - D.C.
Clroult 7t & i1 SHERE $Jw4diﬁﬁf’fwm¥ﬁ*afmg R fio7)
RLfp i - TR -
fiFs FTC E"@rl%féz » HEJRF [ [ji) D.C. Circuit @%Qﬁ‘é’ﬁa?‘* FVEFERZE >
@‘%ETUEX[{NMO = FTC 5 e IR %5 o2 Rambus U Hige
i ’ F e EL A PR U et » FRLRI a&'ﬁﬁ i | F% o FTC =I7 rj

2008 £ 11 7] 26 | I[pjS et i i gh L o i oY= FEE‘?LILH [ i
= D.C. Qmmyu%wgnﬁ\_ngﬁfmﬁéigg:mtpgﬁ%@

ﬁ% » B ag 5 ﬁaﬁ‘}d[ I:E’”%'*'[ 8 FT&L [OR2RAES IE@FT&L kL - B ﬁ@“f
=1l Rambus RLJ l|mpﬂ4:w=ﬁcu SR 1 R V;};‘Jdillz

(£ 7 i il Rambus :;tﬂllm%mﬁ HELIF > Rambus R 15555 Tﬂ#ﬁ”[]é%”’
B T I R S AR S E %?ﬂ%@ﬂwﬁﬁw
TE= AP Jﬂ’ﬂﬁﬁmﬁ?ﬂ’@ °

SRS ff@fﬁ‘ﬁﬂ A2 IEEE (lInstitute of Electrical and Electronics Engi-
neers Inc.) fﬂﬂ\[ﬁs‘[flﬁiﬁ [I%“ T E ﬂffu?@mﬁ% H o SRR Eab EYRIVRI P
TR FIHREEE R 2 « iy P95 BRI ¢ 1EC -

HO G FTC et $ S RT G RA  MA AR - RELHA S TERT A F H

LomaFirt o - REFLRZREAF AT razwm&mz%o

FTC 7§ it 18 @ 2 200 > 4emh 2 S A f ¢ % 5 (5T MY § & sk2

R ‘é‘ #72%iE Rambus e 2§ iz o

112 See Press Release, Eur. Comm’n, Antitrust: Commission Confirms Sending a Statement of
Objections to Rambus (Aug. 23, 2007), available at http://europa.eu/rapid/pressReleasesAc-
tion.do?reference=MEMO/07/330&format=HTML &aged=0&language=EN&guiL.anguage=e
n (last visited Aug. 30, 2008).

113 See Press Release, U.S. Dep’t of Justice, Department of Justice Will not Oppose Stand-

setting Organization’s Proposal on Patent Information Policy (Apr. 30, 2007), available at
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http://www.justice.gov/atr/public/press_releases/2007/222975.htm (last visited Aug. 30,
2008).

* See Press Release, IEC, ISO & ITU, The World’s Leading Developers of International
Standards Agree on Common Patent Policy, available at http://www.itu.int/newsroom/
press_releases/2007/05.html (last visited Aug. 30, 2008).
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